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InTRODUCTION

The criminal justice system is failing to apprehend some two-thirds
ol the persons who commit reported criminal acts.! Of those it does
apprehend, only one-half proceed to judgment.? The great majority
of these judgments result not from adversary trials openly held hefore
judges and juries, but from guilty plea bargains negotiated in private
with prosecutors.® The prosecutor’s activity in this regard is not con-
trolled by legal rules, precedents, standards, or procedures; it is
“discretionary’” and, effectively, non-reviewable by courts* Most of

*Member of the bar of the District of Columbia, Visiting Professor of Law,
University of Connecticut (1973-74).

**This article was prepared in part to meet the requirements of the J.5.D. degree
at Yale Law Scheol,

I. Tur Presipent’s Comm's on Law ENFORCEMENT AND ADMINISTRATION OF
Justice, THE CHALLENGE oF ChiMe 1N A Frre Sociery 21-25 (1967) [hercinafier
cited as Rerort oF PCLEAJ]. “Several times” the number of reporied crimes are
actually committed, for example, in the District of Columbia; see Tue PRESIDENT'S
Comm's oN CriMe N THE Distiictr oF Corumsia, Rerort 21 (1966) [hereinafter
cited] as Reronr or POCCDC).

2. BRerort oF PCLEA]J 127.

8 Id. at 11, 127-28, 133-34. The National Advisory Commission on Criminal
Justice Standards and Goals has proposed that by 1978 “nepotiations between
prosecutors and defendants — either personally or through their attorneys — con-
cerming concessions to be made in return for guilty pleas should be prohibited.”
Namonal Apvisory Comm'N ox CRIMINAL Justice STanparps Anp Goals, CourTs
Stanparp 3.1 (19734) [hereinafter cited as Courrs|. The same Commission has recom-
mended the use of diversion by police, prosecutors and pre-police community
agencies, and the organization of formal diversion programs in every local juris-
diction by 1975. Namoxal Avovisory CoMma's on CRIMINAL JUSTICE STANDARDS AND
Goars, Correcmions 75-07 (1973) [hereinafted cited as CorrecTions)].

4. Rerorr oF PCLEA] 130-3%; see A. Gowpstein, THE Insanity Derense 176
et seq. (1967). On police discretion not to arrest, see |, Goldstein, Police Discretion
Not to Invoke the Criminal Process: Low Visibility Decisions In the Administra-
tion of Justice, G Yare L. . 543 (1960), For a sociological analysis of the “general
principles according to which policeman routinely use or withhold their power to
arrest,” see Black, The Social Organization of Arrest, 23 Stan. L. Rev. 1087 (1971).
See also Yale sociologist Albert |. Reiss' study of transictions between police and
citizens as “the microcosm that generates all cases for processing in the criminal
Justice system,” in A. Ress, Tee Pouce Axp Tee Pusue (1871): “discretionary
enforcement”™ is described at 129 et seq.
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the people whom the system manages to convict are given little or no
help toward avoiding further criminality;® instead, the sentencing
and corrections structures of the system stigmatize them,® and either
release them outright or subject them to the frequently “shattering
impact” of prison,” or of a mental hespital ® When it is time for the
institutionalized persons to return to their communities, they do so,
predictably, in conditions more predacious than before.®

5. See, eg., RErorT oF PCCDC 543-50; Task Force on Comrecrions, The
PrEsipENT'S CoMM'N ON Law ENFORCEMENT AND ADMINISTRATION oF Justice, Task
Force REPoRT; Cormpctions 46 (196G7).

f. See THE PresmesT's CoMM '™ o Law ENFORCEMENT AND ADMINISTRATION OF
Justice, Task Force ReporT: THE Courts 5-8 (1967): ("[L]abelling a person eriminal
may set in motion a chain of events which will increase the probability of his
becoming or remaining one. The attachment of criminal status itself may be so
prejudicial and irreversible as to ruin the Future of a person who previously had
successfully made his way in the community, and it may foreclose legitimate op-
portunities for offenders already suffering from social, vocational and educational
disadvantages.”} See the sociological analysis of the stigmatization of devianis in
K. Erikson, Waywaen PumiTans (1966).

7. Rerort of PCCDOC 377,

8. Recently, Chief Judge David L. Bazelon of the United States Court of Ap-
peals for the District of Columbia Circuit notified the psychiatric profession that
if its members did not “open up their locked doors” a distrustful public and the
adversary process would, The allusion was to institutional doors and the scientific
ones which hide away the facts behind the mystique of expertise.

Psychiatry uses the power of the State 1o confine people against
their will. This necessarily introduces the potential for misuse of
that power. It is a court’s duty to scrutinize all governmental intru-
sion of freedom and liberty. The patient’s interests in release, in less
restrictive confinement, or in adequate treatment cannot be matters
solely for medical determination. Bringing these matters into court
does not impose an artificial adversary posture between the patient
and his keepers—it reflects the adversity which already exists, . - .
Those of us whose judicial duty it is 1o scrutinize governmental in-
trusions on liberty cannot keep silent.

Address by Chief Judge Bazelon, Southern California Psychintric Society, 1973
Spring Meeting in Los Angeles, Cal, April 21, 1973,

9. Rerort oF PCLEA] 172-85 Rerort oF POCDC 877-80. Project interviews
of diversion-involved prosecutors revealed their perception of the current prose.
cutorial-cotrectional system as a Crevolving door” for many offenders. See text
infre at p. 473. Norval Morris and Gordon Hawkins report: “World-wide expe-
rience with all “total institutions, prisons and mental hospitals alike, reveals theit
adverse effects on the later behavior of their inmates,” and speak of “experimental
development . . . tending toward the eventual elimination of prison in the form
we now know it N, Moreis & G, Hawkins, THE Hosest Povmician's GUIDE To
Crime Conmror 124 (1970). Ser B. WooTTon, CRIME AND THE CRiMinag Law 5 {1963)
{“Penal treatments could be described as cumulative failures. The more anvone
experiences them, the greater the probability that he will require further treatment
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It is one thing to admit that elemental structures within the crim-
inal justice system are disserving its correctional goals;* it is another
to mvent, test, and incorporate, in their place, more effective replace-
ment parts.'! In 1968, the Center For Studies In Crime and Delin-
quency of the National Institute of Mental Health (NIMH) funded
a pilot research project in Washington, D.C. which was designed to
test the feasibility of one such innovation—the “diversion' of accused
criminals to community mental health treatment programs.!* Al
though several other diversion projects have been undertaken and
reported on since 1968,' none of these involved the structured

still.”), did. at 4 (*[T]he treatment itsell aggravates the disease’™), and id. at 14
("[T]he experience of conviction, and still more of imprisonment, is itsell only too
likely to be criminogenic.”), Reront o PCCDC suggests thae the Distriet’s mental
hospital may be more effective than the District's prison in “rehabilitating” in-
mates that get released. See note 44 infra. Shah, note 20 infra suggests at p. 359
that “many more actually dangerous persons are housed in and released from
penal institutions than from mental hospitals”

10. Rerorr oF PCLEA] 14, 185, See Sexate Comw. on THE Jumiciary, Repoky
oN CoMMUNITY SUPERVISION AND SERVICES AcT, 5. Doc. No. 93417, 93d Cong., Ist
Sess. (1974) [hercinafter cited as 5. Rer. No. 9%-417]. This report recommended
passage of 5 798, 93d Cong., Ist Scss. (1974) [hereinalter cited as 5. 708], a bill 10
authorize diversion to community supervision and services for persons charged
with federal offenses:

The statistics of crime in Amervica are inescapable. Crime has in-
creascd, and most crime is committed by recidivists—repeaters who
are starting their second, third, or fourth rip through the criminal
justice system. These statistics dictate that we seek new and cffective
ways of dealing with the people who commil erimes.

Id. at 5,

1. See the discussion of research as an “instrument for reform” in REPoRT oF
PCLEA] 274-77.

12. PHS Rescarch Grant No. 5 Rol MH L4501, The grant was administered by
the Georgetown University School of Medicine, Department of Psychiatry. The
project staff consisted of: the author of the present article, who was Clinical Asso-
ciate Professor of Psychiatry in the School of Medicine and served as the Project’s
Program and Legal Director; Dr. James Foy, Associate Professor of Psychiatry and
Project Medical Divector; Mr. Norman Glassman, Administrative Director; Dr,
Harris Cohen, Process Rescarch; Dr. Noel Markwell, Recidivism Research; Mr.
Stephen Boxley, Coordinator; Mr, Jay Crimmins, Court Liaison; Mr. Lee Blair,
Research Assistant; Mr. Michael James, Ms. Jean Hicks, Ms. Onka Dekkers, Social
Work Counsclors; Dr. Barry Bukatman and Dr. Michael Petite, Supervising Psy-
chiatrists; Dr, Steve Karp, Research Evaluation: Ms. Alice Wakefield, Receptionist;
Prof. Alan Dershowitz of the Hamvard Law School consulted on the Project’s re-
fermal proces.

18, See Vera Isstirume o Justice, Toe Maswarrany Court Emreiovmest Pro-
Ject Finvar Rerort (1972) |[hereinafier cited as MCEP Rerort]: Tue Namoxar
Cosm. For CHILBRES Aanp Youtn, Projict Crosskoars: Finar RErort (1970), These
were the “pilot” job-dis ersion projects, some twenty more ol which are reporied
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diversion of mentally ill accused offenders. 14

to have become operational in various cities of the United States; eight of these
were funded by the U, 5 Department of Labor, See Statement of Governor Rich-
ard Hughes, Chairman of the ABA Commission on Correctional Facilities and
Services, in Hearings on 5. 798 Before the Subcomm. on National Penitentiaries
af the Senate Comm. on the Judiciary, 93d Cong.. Ist Sess. at 382 (1978). The expe-
iments with drug-diversion programs are yei to be adequately reported on, although
federal and state laws authorizing the diversion of addict offenders have been in
force for some time. See Note, dddict Diversion: Aw Alternative Approach For the
Criminal Justice System, 60 Geo. L.]. 667 (1972} Robertson, Pre-Trial Diversion
of Drug Offenders: A Statutory Approach, 52 B.U. L. Rev. 335 (1972).

The validity of recividism research findings of the Crosstoads and MCEP Pro-
grams recently has been questioned; see Note, Prefrial Diversion from the Criminal
Process, BS Yare L.]. 827, 846-50 (1974). Those projects reported appreciably lower
incidences of re-arrest of diverted delendanis as compared with normally processed
defendants than did the mental health diversion project which made use of dif-
ferent research methods. See pp. 506 et, seq. infra.

14, There are legal and social problems presented by a program for the diver-
sion of mentally-ill accused offenders which are not presented, or are more compli-
cated than those presented, by a program for the diversion of under-employed
accused offenders. For example, data collected regarding a potential divertee's
menial condition is forensically more sensitive than that regarding a potential
divertee’s employability: questions of confidentiality, testimonial privilege, and
possible self-incrimination readily arise in the former situation; moreover, the
possible use by courts of information concerning the mental eondition of criminal
defendants to commit them involuntarily, and for indeterminate periods, to mental
hospitals, via insanity “defense” and "incompetency to stand trial” or “sexual psy-
chopath” proceedings, can discourage such defendants and their lawyers from con.
senting to diversion—in the absence of assurances that such information would not
be used in this way, As described infra at pages 463 et. seq. it was found feasibile 1o
safeguard the rights and interests of potential divertees, in these respects, through
arrangements with the prosecutor’s office and the reporting of information in
descriptive, but non-diagnostic terms. The problem would also Le tken care of by
a system patterned after that proposed in UsiFors Ruies oF CriMiNa ProCEDURE,
Rule 29d (Tent. Draft No. 2, 197% or by that proposed in Mooer Cope oF Pre-
ArRANGEMENT Procenure § 320 (Tent. Draft No, 5, 1972), The protection afforded
Ly 5. 798 in this respect may not be adequate because it is limited to directly “in-
criminating” data. § 6(6) of 5 798, “Delivering” psvchological evaluation and treat-
ment services to diverted accused offenders in the community s morve difficult and
more costly than providing job training and employment services, but there is no
reason why both can not effectively be delivered in parallel or integraied programs
of diversion. 5. 798 authorizes diversion 1o “medical, educational, vocational, social,
and psychological” community-oriented programs. The diversion of mentally ill
criminal defendants to community programs of evaluation and treatment is prediet-
ably less costly than the committment of comparable defendants to in-patient wards
of mental hospitals for mental examination or custodial treatment. See text infra
at pages 522 et. seq. for the estimate that whereas the evaluation and diversion to a
community treatment program of a person suspected of memial illness entails a
cost of $311, the cost of committing the person for examination only in a mental
hospital is $357 per month of hospital custody. The President’s Commission on
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Part I of this article depicts the origin of the diversion concept and
its relationship to prosecutorial discretion and community correc-
tions, with particular attention to the District of Columbia where
the concept first was tested. The account presented in Part 11 is the
first published report of the NIMH-funded Project and of the goals,
methods, problems, and results of a mental-health diversion program.
A subsequent article will focus on problematical aspects of diversion
as presented by pending federal legislation’ and in the standards
and procedures for diversion being developed by official study groups.
That article also will explore the conditions under which diversion
might be distinguished from other processes of social control, and be
applied as an alternative strategy of criminal justice.

Within a short three years following completion of pilot exper-
imental projects, diversion obtained endorsements from the American
Legal Establishment—including the American Bar Association, Amer-
ican Correctional Association, National Council on Crime and Delin-
quency, National Conference of Commissioners on Uniform State
Laws, American Law Institute, National District Attorneys Associa-
tion, President's Task Force on Prisoner Rehabilitation, United States
Chamber of Commerce, National Advisory Commission on Criminal
Justice Standards and Goals, United States Department of Justice,
and the United States Senate—as an instrument designed to bring
about important changes in the system of criminal justice.’® The
newest of “official” study groups, the National Advisory Commission

Crime in the District of Columbia found that all but a few court-ordered mental
examinations of criminal defendants in the District were performed on the basis
of commitments to hospital custody for from %0 to 90 days. Rerokt oF PCCDC 531,
A recent report from the Forsenic Psychiatry Clinic of the New York City Criminal
Court suggests that 70 per cent of cases raising issues of mental competency to
stand trial (“the major access route in the criminal process to psychiatric interven-
tion,” A. MaTTHEWS, MENTAL DNSABILITY AND THE Crisinar Law 50 {19707 may be
evaluated without hospitalization, Goldstein, The Fitness Factory, 130 Awm. |
Psycuiamay 10 (1973).

15. See infra note 1B3. The structure presented in 5. 798, "An Act to reduce
recividism by providing community-centered programs of supervision and services
for persons charged with offenses against the United States and for other purposes,”
contemplates diversion to a “program of community supervision and services” in-
cluding, but not limited to, "medical, educational, vocational, social. and psycho-
logical services, corrective and preventive guidance, training, counseling, provision
for residence in a hall-way house or other suitable place, and other rehabilitative
services designed to protect the public and benefit the individual.”

16. The views of most of these groups are to be found in Hearings on 8. 3309
Before the Subcomm, on National Penitentiaries of the Senate Comm. on the
Judiciary, 92d Cong., 2d Sess. (1972} [hereinafter cited as 1972 Hearings], and in
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on Criminal Justice Standards and Goals, has recommended imple-
mentation of a “formally organized program of diversion” in “each
local jurisdiction”? by 1975, and the U.S. Congress is preparing to
authorize diversion programs for every federal district court.? But
whether actual or nominal changes will take place, and whether the
changes which do take place will serve the ostensible goals, or some
others, are issues still to be answered as the experimental structures
of “diversion” are recast into court machinery for community-centered
“supervision” and “servicing” of accused otfenders.

I

Diversion AND THE Exercise oF ProsecuTorial IMScrRETION
Tue CoxcerTioNn of ‘DivERsION'

The concept of diversion from the criminal process surfaced offi-
cially in the 1967 Repori of the Prestdent’'s Commission on Law En-
forcement and Administration of Justice {"National Commission’).1?

Hearings on §. 798 93d Cong., Ist Sess, (197%) [hereinafter cited as 1973 Hearings).
More recently, opposition to the legislation in the form passed by the Senate was
expressed by Prof. Damiel J. Freed of the Yale Law School and by Raymond T.
Nimmer, a research attorney with the American Bar Foundation, in Hearings on
H.R. 9007 and 5. 798 Before the Subcomm, on Courts, Civil Liberties and Admin-
istration of Justice of the House Comm. on the Judiciary, 85d¢ Cong.. 2d Sess. (1974)
[hereinafter cited as 1974 Hearmgs|.

17. Corrections, supra note § Standard 3.1,

18. See note 10 supra.

19. Rerort oF PCLEA] 81-8%9, 133-3. There are conceptions of diversion which
differ from that presented here: sometimes it is said 1o be the same as police -and
prosecutorial discretion.

Stripped of title and formal trappings, diversion has been practiced
in the criminal justice system for years. Law enforcement officers and
prosecuting attorneys always have the discretion not to pursue trial
and conviction when they see a better way to achieve the purposes of
the criminal law. Diversion gives added statutory recognition to the
concept of prosecutorial discretion in such  cases . . . [D}iversion
legislation would give the criminal justice system necessary authoriza-
tion to provide supervision and professional services to diverted in-
dividuals who are in need of them.
5. Rer. No. 93417, supra note L0, at 5, This approach, which is looser than that
actually incorporated in 5. 798, tends to conluse structured with unstroctured
diversion. The National Advisory Commission on Criminal Justice Standards and
Goals defines diversion differently in the differing contexts of its Reporis on
Courts, Corrections and Police; see Counts, supra note 3. at 27, The ABA Commis-
sion on Correctional Facilities and Services prefers the term “intervention” 1o
"diversion.," ABA MowocrarH, note 23 infra. The National Artorneys Association
prefers the appellation “deferred prosecution:” see Statement of Robert F. Leonard
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It was brought into the deliberations of the Commission and its Task
Forces on Courts and Corrections by Professor (now Dean) Abraham
S. Goldstein of the Yale Law School, and Dr. Saleem Shah of the Na-
tional Institute of Mental Health, whose respective memoranda—"a
propesal for a pre-trial conference” and “the mentally disorded
offender” —provided groundwork for the Task-Force discussions® and
the Commission’s ultimate recommendations in the area. In his con-
temporaneously published work, The [Insanity Defense , Professor
Goldstein projected diversion as a “competing process’” to traditional
criminal and civil procedures for dealing with the problems of men-
tally ill offenders, and one which he foresaw evolving by a regulariza-
tion of police and prosecutor discretionary practices with respect to
certain kinds of problematical offenders; as such, it seemed likely to
entail hospitalizations of accused persons suspected to be mentally
il

Within the Commission, elements of "voluntariness,” “consensual
disposition,” and “community resources” were stressed by Goldstein
and Shah, and consensus was reached that diversion was best concep-
tualized, structured, and tested in forms which penmtml offenders
(and not only mentally ill ones) to be channeled into flexible com-
munity programs and have their charges dismissed. Diversion would
not be designed to offer alternate routes to locked wards and cells, or
to closed mental or penitential institutions.® Rather, it would locate

in 1972 Hearings at 403. The LS. Scnatc appears to have adopted the term “diver-
sion.” See 5. 708 8§ 4, 5, 6(b). T(c).

20. The memoranda are mentioned, and their contents transcribed in Shah,
The Mentally Disordered Offender: A Consideration of Seme Aspects of the Crim-
inal-Judicial-Correctional Process, in READINGS IN Law AND Psycmiamey 347, #49
{R. Allen, E. Ferster, and J. Rubin eds, 1968); Dr. Shah's article is an outstanding
contribution to the literature dealing with the problems of the mentally ill offend-
er in the American systemns of criminal and psychiatric justice. See also; Shah,
Crime and Mental Illness: Some Problems in Defining And Labeling Deviant
Behavior, 53 MenT. Hye. 21 (1969). On the further development of the concept
and design of the "pre-trial conference” as a mode for consensually screening-out,
diverting, and negotiating guilty plea dispositions in criminal cases, see Mooer
Copr oF PRE-ArnalcNMENT Proceouke, § 320 (Tent. Draft No. 5, 1972,

21. A, GorpsteiN, THE InsaniTy Derense 189-890 (1967), Dr. Shah and Professor
Goldstein recognized that “hespitalization” was not synonvmous with “treatment”
and that arranged without regard to the confined persons wishes it amounted to
a “sanction.” Shat, note 20 supra, at 358,

22. The National Commission did not exclude the possibility that diversion
might “involve institutionalization or prolonged or intrusive supervision of the
offender in the community,” but asked for court review of any such “alternative
non-criminal disposition.” Rerort of PCLEA] 134. The Commission's medel
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structured ways to deliver needed mental health treatment and other
services to willing defendants, in their communities, without the
stigmatizations or invasions of prisoners’ and patients’ rights which
have proved characteristic of the normal ecriminal and psychiatric
justice processes. It was recommended that diversion be invoked
“early” in the criminal process, i.e. at the pre-trial stage, before the
traditional system's apparatus had been committed to prosecuting
and stigmatizing the accused.** This also would prevent the law en-
forcement bureaucracies—judges, prosecutors, delense counsel, police

institution “would resemble as much as possible a normal residential setting.” Id.
at 173, 5. 798 § 2 also conceives of diversion 1o community programs of supervision
and services as “alternatives to institutionalization.” Shah relied on the availability
of defense counsel to prevent defendants being “voluntarily” diverted to inappro-
priate or coercive situations. Shah, note 20 supre, at 350-53. The National Com-
mission seems to have despaired of recourse to controvery-ridden definitions and
procedures of insanity and competency to stand trial for answers to the questions
of how to identify and treat mentally ill offenders, Rerort oF PCLEA] 133-34. For
another despairing voice, see J. Goldstein, The Brawner Rule—Why? Or No More
Nonsense On Non Sense In The Criminal Law, Pleage! 1975 Wasn, UL.Q. 126, And
see Chief Judge Bazelon's re-evaluation of the problems involved, in United States
¥. Brawner, 471 F.2d %9 (D.C. Cir. 1972) and his Address of April 21, 1978, sufra
note 8.

28. Rerort oF PCLEA] 133-36. 5. 798 § 3(l) defines a person “eligible” for
diversion as one “who is charged with an offense against the United States,"but
this definition may not be intended to exclude pre-charge prosccutorial (as dis-
tinguished from police) diversion. The Section-By-Section Analysis, Sex. Rer. No,
93-417, supra note 10, at 17-19, suggests the legislation was designed to have con-
sideration of diversion begin following arrest and before the defendant’s first
opportunity to be judicially advised of the charge(s) against him. dccord, Unirorsm
RuLes or CriMiNaL Procepure, Rules 15, 2930 (Tent. Draft No. 2, 1973). This
structure conforms to the method used by the mental health diversion Project as
described infra at page 478. Query: is there risk here of depriving a person con-
sidered for diversion of his rights to a “speedy appraisal of the charge against him,”
where the formulation of the diversion plan and any necessary evaluations of the
defendant's situation require more time? A delendant’s agreement 1o enter a diver-
sion plan expected to occupy up o one year's time will tend to prejudice his right
to speedy trial unless, for example, the right is waived as a condition to seeking
diversion and dismissal of the prosecution. On these and other legal aspects of
diversion, see R. Leonavd, Prosecuting Attorney, Genesee County, and J. Wright,
Director, Citizens Probation Authority, Flint, Mich., Deferred Prosecution and
Criminal Justice: A Case Study of the Genesee County Citizens Prabation Awuthor-
ity, in 1973 Hearings, supra note 16, at 442-506. ABA National Pretrial Intervention
Service Center, Washington, D.C., Monograph on Legal Issues and Characteristics
of Pretrial Intervention Programs (April, 1974).

| 24, Sir James Stephen has suggesied that “the sentence of the law is to the
moral sentiment of the public in refation to any offense what a seal is 1o hot wax.”
: 2, J. Sternen, Histony of THE CRiIMINAL Law oF Excraso 81 (1885), See the author
itics cited note 6 supra. Compare Kafka, In the Penal Colony, in THe PesaL
CoLony: Sromies aso SHoRtT Preces 191 (1948), Shah and Goldstein argued that

v —
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and witnesses from wasting their time and the public’s money. 2

The Commission proposed that diversion not be limited to persons
charged with crime who also were suspected of mental or emotional
illness. All persons exhibiting “clear medical, mental, or social prob-
lems"” (emphasis added) which could be “better dealt with outside
the criminal process than within it” should have the benefit of diver-
sion to "the kind of correctional program that appears to be most
appropriate for a particular offender.””2® The target group would be
composed of “the many offenders who clearly need some kind of treat-
ment or supervision, but for whom the full force of criminal sanctions
was excessive.” This extension of the projected scope of the diversion
instrument beyond medical and F!j?c'lmlugicnl problems was supported
by references to “common prosecutorial practice’” with respect to first
offenders and certain types of minor offenders, including those whose
offenses arose from drinking or mental problems.®" In fact, the first
pilot projects of diversion undertaken in response to the Commis-
sion’s recommendations included two which declined to service the
mental problems of the eligible offender population, but which

diverting early avoids the deadening tendencies of the criminal process whereby
“the choices decrease, the statutory and other constraints increase, and the relative
inflexibility of labeling and dispositional alternatives also increases” They also
alluded to the "screening-out of those persons who it is felt should not be subjected
to the ponderous machinery of the criminal law.” Shah, note 20 supra at $49. Dur-
ing the course of Congressional study of the diversion technique, a representative
of the 1.5, Department of Justice urged that diversion opportunities be offered
only to persons who plead guilty or are otherwise convicted, with an erasure of the
conviction record promised for successful completion of the diversion program.
1973 Hearings, supra note 16 at 380, 8,798 appears 1o preclude the possibility that
diversion to a needed social program in the community could be conditioned upon
a formal admission of guilt, by defining persons “eligible” for diversion as persons
under a federal “charge.” Most study groups are in accord that diversion should be
structured to take place before trial or plea. There is a telling Constitutional objec-
tion to requiring an accused person to admit guilt and thereby waive his privilege
against self-incrimination and rights to confrontarion of witnesses, jury trials, etc.,
as a condition for admission to a rehabilitation diversion program—sinee such
waivers must be voluntary and not induced by improper pressure, coercion or
promisc of immunity. See ABA Monograph supra note 23 ar 44-52.

25, Reeomnt oF PCLEA] 134, Cf. MopEr Cope oF PreE-ARRAIGNMENT PROCEDURE,
Introductory Memorandum at xiii (Tent. Dafe No. 5, 1972),

26. RerorT oF PCLEA] 153-34. Shah and Goldstein had sugpested thar it might
be more “appropriate” to deal with “certain categories of norm-violating individ-
uals" through “various other social agencies,” and pointed to recent rourt decisions
as marking the direction diversion might take to keep “the vagrant, the klep-
tomaniac shoplifter. certain sex offenders, and others . . . entirely ontside the
criminal process.” Shah note 20 supra ar 349-50.

27. 1d.
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undertook to service the social problems of “under-employment”
which afflicted them;** a “second round” of demonstration programs
of diversion has followed suit.*®* While it rarely has been suggested
that more than a small proportion of criminal offenders suffer from
mental problems, the belief is widely shared that most criminals are
handicapped by employment and other social disadvantages.® As a
device to deliver community psychiatric services to the relatively
small number of offenders likely to need them, diversion would make
a salutary contribution; as a tool for the distribution of needed social
services to the offender population in the community, diversion would
bid to alter the criminal justice system's whole prosecutorial-correc-
tional stance. !

28. These are the two projects cited note 13 supra. The types of mental illnesses
presented by our Project’s clients are indicated infra at page 460.

29. Ser notr 13 supra.

30. Ser Reromt oF PCLEA] 160; see alio Reront o PCCDC 120, where it is
stated that “cighty five per cent of the adult mmple” of convicted persons “had not
completed high school;” the majority were products of broken homes, with les
than half (forty three per cent) rajsed by one or both natural parents. Half of the
Negro offenders, and forty one percent of the white offenders, were unemployed
when arrested.” Of the adult offenders, “sixty percent had no history of regular
employment at the time of arvest.” Fd. at 127, Compare the remarks of Whitney
North Seymour, Jr, US. Attorney for the Southern District of New York in /972
Hearings, supra note 16, at 33: “it is a stark reality that breakdowns in education,
housing, employment opportunity, home services and guidance, and community
environment, ultimately end up on the courthouse steps. The prosecutor is given
the responsibility for dealing with society’s Failures.” Shah however, estimated that
"between fifteen and twenty percent of all criminal offenders have such a signil-
icant degree of behavior deviation they they could be diagnosed psychiatrically and
are in need of pyychiatric treatment.” Note 20 supra at 38,

81. Consider the mange of accused offender “problems” which would be em-
braced within the scope of services envisioned by § 798, quoted supra note 15,
which legislation would place o limitations on the types of accused offenders who
would be eligible 1o be diverted w community programs, and would eschew “diver-
sion” into institutions. Sec 5. 798 88 2 and 3. Compare the estimate contained in
Sen. Rer. No. 93417, supra note 10, at 9, “[Plretrial diversion will be a useful tool
for only 2 small number of criminal defendants, perhaps 1 out of 207 which would
amount to 2,000 of the 44000 criminal cases filed annually in the federal court
system. The Manhattan Court Employment Project (MCEP) claims to be diverting
2500 defendants in a year. Fuest Axsuar Rerort (Fiscal Year 1974). The US. Attor-
ney for the Southern District of New York testified:

The most hopeful new idea that has [lowered in recent years is the
concept of avoiding both the ciminal court system and the corvec-
tional system by diverting the offender immediately into supervised
activity in the community where he hay a change to leamn to get along
on his own, using his natural talents and meeting his own responsi-
bilities.
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THE ReLaTionsHIr oF DiversioNn To 'ProsecUTORIAL DISCRETION

The modern public prosecutor can be compared with the old justice
of the peace in his combination of investigative, prmecumri:ll, and
judicial functions, and in the amplitude of *discretion” lodged in him
by law and legal tradition.?® In this country, as early as 1931, The
Wickersham Commission on Law Observance and Enforcement
noticed how "the conditions of administering criminal justice in the
urban industrial centers of today, [have] made the prosecuting attor-
ney in substance, although not in legal theory, a magistrate deter-
mining in such way and on such grounds as he sees fit, who shall be
tried in court and who not.” The prosecutor’s power was "absolute”
as he was "not even required to give a reason for his dismissal.” He
could dispose of criminal cases “without trial and without review on
grounds nowhere recorded and quite unascertainable.” His powers of
nolle prosequi, and to accept a plea of guilty to a lesser offense, ren-
dered him “the real arbiter of what laws shall be enforced and against
whom. . .." It was deemed an “anomoly” that “the powers and discre-
tion of the judge with respect to the small percentage of prosecutions
which ever come before him should be so thoroughly hedged about
with restrictions, while this power and discretion of the prosecuting
attorney with respect to disposition of the great majority of initiated
prosecutions should remain so absolute.”#

The situation throughout the United States did not differ appre-

1972 Hearings, supra note 16, at 29.30. A critical examination ol the MCEP diver-
sion operations is found in F. E. Zimring, "The Court Employment Project” and
“"Measuring the Impact of Pretrial Diversion from the Criminal Justice System"
{1974} (unpublished manuscripts, Center For Studies In Criminal Justice, Univ. of
Chicago Law School.)

§2. See | NamionaL Commission o Law Osservance anp ENFORCEMENT, REFORT
ox Prosecution, Report No.o 4. at 6:30 (1931) (the “Wickersham Commission™)
|hereinafter cited as Report on Prosecumios]; Fo Mamiasn, Jusmice ano Police
79-95 (1885). Mooce Coor oF Pre-ARRAIGNMENT Procepure § 5808 (Tent. Draft
No, 5. 1972) provides that the prosecutor shall “held” the preliminary hearing
which the Code would establish for misdemeanor oases.

35, Rerort ox Prostcumion, sufra note 32, According to the Commission the
first American colony to establish the office of public prosecutor was Connecticut
which in 1704 enacted a statute providing in part that “Hencelorth there shall
be in every countie & sober, discreet and religious person appointed by the county
courts, to be attorney for the Queen o prosecute and implead in the lawe all
criminals and to doe all other things necessary or convenient as an atlorney (o
suppress vice and immoralitie.” fd. at 7. As the Commission observed this au-
thorization combined “what is substantially a magisterial function™ with "a func-
tion of general criminal detection and investigation.” 7d. at 16,
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ciably thirty-six years later, when the National Commission made its
survey and report. This Commission singled out the prosecutorial
function in the pre-trial stage as the recommended point of entry
for the diversion instrument precisely because of the amplitude of
the dispositional power still to be found there, capable, in its judg-
ment, of being applied in the servicing of the medical, mental and
social problems of selected offenders. The Wickersham Commission
had depicted the prosecutor as “the pivot on which the administra-
tion of criminal justice . . . turns;"® the National Commission saw
how this pivot might be used to translorm the traditional pros
ecutorial and correctional functions. Rather than curtail the pros-
ecutor's powers to "no-paper,” nolle prosse, dismiss, and plea-bargain,
the Commission urged that these powers be made visible, be regular-
ized and be restructured to divert from the criminal process into
community programs all persons “for whom the full force of ariminal
sanctions seemed excessive” but who “might benefit by some type of
non-custodial community treatment or supervision."* As conceived
by the National Commission, diversion required both the existence
of community resources capable of being mobilized to service the
problems of divertible offenders, and prosecutors willing and able
to use their discretionary powers to divert selected accused offenders
to those community resources® It would also be essential to develop
visible standards and procedures to govern diversion in order o min-
imize involuntariness, inequality, arbitrariness, and abuse® Left

M. I oat 11,

85, Reroat oF PCLEAJ at 133.35

8. “OF course, implementation of this recommendation [for early identilica-
tion and diversion] is heavily dependent on the availability 1o the prosecutor, de-
fense counsel and the courts of adequate factual information on olfenders and
ol appropriate facilities and programs in the community for the diagnosis and
management of offenders who are diverted.” fd. a1 134

87. Id. at 134-35. The aniculation of standards and visible policics and proce-
dures 1o govern the excrcise of prosecutorial discretion with respect o diversion,
as well as to screening out and plea negotiation decisions is frequently mentioned
as a desirable or necessary development. See, ez, Mokl Cone oF PRE-ARRAIGNMENT
Precroune, Introductory Memorandum at xiv (Tent. Draft No. 5, 1972); Counrs,
s frra note 8. at Stndard 2.2, Procedure jor Diversion Programs. Comfare the in-
sistence of the representatives of the US, Department of Justice who testified in
connection with 5. 3309 and 5. 798, supra note 16, that the discretion of the US.
Attorney to divert or not, aml to terminate diversion and reinstitute prosecution
or not, be “complete” and that “all decisions vegarding an individual's participa-
tion in a pre-trial diversion program rest solely within the discretion of the US
Attorney.” Sex. Rer. No, 93417, supra note 10, at 15. It is also noteworthy that

-
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open were key*™ questions as, for example: how would persons “for
whom the full force of criminal sanctions seemed excessive” be iden-
tified for diversion?* who would identify them and what relationship

5. 798 as passed by the Senate allowed complete discretion to reside in the pros-
ecutor, and laid down no requirement that standards or procedures be spelled out.
The reported experiences of the pilot diversion projects do not make clear how
far the process by which nominally eligible defendants are screened and selected
for the diversion opportunity may be objectificd and translated into discriminating
criteriz of selection or actual eligibility. Would "fairness” and “evenhandedness”
be assured by separating the diversion-selection function from the prosecution
function and vesting the power to divert in an independent /autonomous agency
or in a new court-community official (such as the “administrative head,” of diver-
sion programs contemplated by 5. 798) that would directly divert the defendant or
recommend his diversion to a judicial officer, who would “release” the defendants
to the agreed-upon community program unless persuaded that such release for
diversion would create undue risk of danger to the person or property of the com-
plainant, victim, or other third partics? This process would place the prosccutor
in the potential position of being adversary to the diversion authority, but would
remove the former from the position of being both investigator/prosecutor and
“judge” of the decision whether or not, to divert the accased. A move in this dircc-
tion by the Subcommittee on National Penitentiaries of the Senate Committee on
Judiciary as reflected in 5. 3309 8§ 5.7, supra note 16, was frastrated by arguments
that this was “an invasion of the proper scparation of [unctions and powers” be-
tween the executive and judicial branches, and “would take away the Government’s
powers Lo determine who is brought to trial for alleged criminal conduct regardiess
of the crime, the evidence, or of the public interest.” 1972 Hearings, supra note 16,
at 139, Ser alio id. at 41, Bail reform appears to have made use both of objectified
criteria and the insertion of an auwlonomous recommending authority into the
process governing pre-trial release as 8 means of increasing available information
and dispersing the actual power of proscoutors.

38. Some of these issues central to diversion were answered in practice in the
procedures developed to govern the diversion of accused offenders o community
mental health programs, described infra at pages 478 eb. seq.

89, This issue regarding the criteria for diversion and the process of selecting
divertible defendants is complex. Frequently, informal criteria involving estimates
of the defendant’s “problem-recognition” or “motivation,” (iee infra at pp. 489 et
se., 492 et. seq.) or of "a change in the participant’s attitudes and life style"
MCEP Rerort, supra note 15, at 52, or of a "willingness to accept responsibility for
his previous unlawful behavior,” R. Leonard and |, Wright, supra note 23, in 1973
Hearings, supra note 16, at 443, or even of his unlikeliness "'to be arrested and con-
victed again,” id. at 473, develop alongside the formal ones relating to rehabilita-
tion program “need” [eg. “underemployed” and “treatable pathology'], crime
category, prior criminal record, residence, age, etc. Sometimes the suspicion is ex-
pressed that diversion programs may be diverting mainly defendants whose charges
would be dropped absent the diversion opportunity. See Note, Pretrial Diversion
from the Criminal Process, BY Yare L.] 827, 846-48 (1974). Of course even were this
shown to be the case, diversion advocates still would be able to claim the advantage
of delivering social service opportunities to criminal defendants who may or may
not be guilty. Against this proposition would be weighed the fact that such treat-
ment “opportunities” would not entirely be clear of coercive elements, bearing in
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would the identifiers have to the prosecutors and the courts? how
would the accused persons be rerouted (diverted) to community pro-
grams? how would their performances be monitored and their rights
safeguarded in the process? how would the public ‘safety’ be pro-
tected? how could such questions be answered experimentally and in
practice so as to obviate inequality, abuse, and coercion?#

In the District of Columbia, where the pilot mental-health diversion
project was carried out from 1968 to 1971, another crime study group
—the President’s Commission on Crime in The District of Columbia—
had contemporaneously investigated and reported on some of the
same problems, as these were encountered in the nation's capital.
With respect to the treatment of mentally ill offenders,® the D.C.
Commission found that notwithstanding the availability of the in-
sanity defense (and incompetency to stand trial procedures) “many
people with ‘mental problems’ are convicted and sent to correctional
institutions,” rather than to the mental hospital*® One possible
reason is that, for persons comparably charged, the average confine-
ment in the District's mental hospital as a consequence of the com-
mitments which attend “successful” insanity pleas is greater than the

mind the “threats” of prosecution which rejections of the opportunities would
leave hanging. See note 122 infra.

40. On the issue of inequality, see Marshall v. United States, ™ 5. Ct. 700 (1974),
where the Supreme Court held that a federal statute which excluded from eligi-
bility for rehabilitative drug addiction treatment, in lieu of penal incarceration,
convicted narcotics offenders with a record of two or more prior felony convic-
tions “does not constitute a denial of due process or equal protection.” The circuits
had been in conflict on the question. The issuc of abuse is most dircctly related
to the absence of explict standards and procedure and to the distribution of power
concerning the decision to divert among prosccutor, judge, and diversion authority.
See note 37 supra. According to the probably predominant eritical view, the trouble
consists in the “virtually undefined and unreviewable exercise of discretion by
police and prosecutor not to procecd further in accordance with criteria so sub-
jective as to afford no assurance that the rule of law is being applicd equally to
all." A, Goldstein, The State and the Accused: Balance of Advantage in Criminal
Procedure, 69 Yare L.J. 1149, LI66 (1960). Compare Reiss, supra note 4.

41.  See Amens, Insaniry Derense (1974,

42, Rerort oF PCCDC 559, A study by the Stanford Research Institute revealed
“that L7 percent of adult felons convicted in the District of Columbia in fiscal
1965 had been in mental institutions, 2.7 percent had had psychiatric treatment,
1.4 percent had ‘serious mental illness' and 125 percent had “other’ mental prob-
lems.” Id. Compare the implications of the reported fuct that 14 percent of felony
cases commenced in calendar vear 1%5 were committed to the District’s mental
hospital for 60 days worth of menial observation. fd. at 264, Compare Shah, note
30 supra,
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average confinement in the District’s penitentiary.®® Another reason
may be presumed to concern the inadequacy of psychiatric treatment
facilities in the hospital's buildings and wards. ¥ These (not atypical)
factors would seem sufficient 1o discourage mentally ill offenders,
and their lawyers, from seeking the mental hospital.

With respect to prosecutorial discretion, the D.C. Commission
agreed with the Wickersham Commission’s views concerning the
pivotal role of the prosecutor: for the District, he was described as
“the [inal arbiter in a wide range ol eriminal matters,” with probably
“more control over individual liberty and public safety than any other
public official.”** His powers are not limited only to no-paper, nolle
prosse, and dismissal of cases without trial, but also include nego-
tiating pleas to lesser offenses, deciding guilt and innocence, limiting
the sentencing discretion of the judge, and determining the time
within which correctional authorities might deal with accused crim-
inals.® In the pre-trial stages of most cases, he “wields almost undis-
puted sway;"#7 his decision not to prosecute is “as dispositive as a
jury verdict.” The Commission expressed concern that the pros-
ecutor’s exercise of discretion be rendered “to the greatest extent
possible . . . even-handed and fair"** His office was where most

4%. This was found 1o be true “in every crime category with the very impor-
tant exception of homicide and the less important exceptions of forgery, ‘other
felonies,’ and possibly narcotics.” Td. at 549,

44. The Commission concluded: "These persons cither did not raise the in-
sanity defense or the defense was rejected by the judge or jury” Id. at 559, It
should be noted, however, that from the standpoint of rehabilitation, or its pre-
diction, the District's hospital (Saint Elizabeth's Hospital, part of the US. De-
partment of Health, Education and Wellare) compared favorably with the Dis-
trict's prison; “[Tjreatment at Saint Elizabeth's Hospital is at least a3 effective a
means of rehabilitation as imprisonment after conviction.” fd. at 559. The re-arrest
rate for conditionally and unconditionally released patients found not guilty by
reason of insanity was 37 percent, preponderantly for felonies; the comparable
prison Telcase re-arrest rate was estimated at "about 50 percent” Jd. at 558-50.
The US. Auorney for the Southern District of New York stated: “FBI statistics
show that 75 percent of those who are released from Federal correctional institu-
tions are re-arrested for another offcnse within 4 years . . . 57 percent of those
who are placed on probation at the end of the adjudication process also show up
in the arrest columns again.” 1972 Hearings, supra note 16, at 29,

45. Rerort oF PCCDO 526

46, [fd. ar 230, 326; accord, Rerort oF PCLEA] 154-35.

47. Rerort oF PCCDAC 230,

48, Id. at 331.
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arrested persons, their victims, [amilies, and neighbors would “lind
the quality of justice.”+

The National Commission had observed that some offenders "who
could and should be convicted are released simply because of an
overload of work or inadequate investigation in the prosecutor’s
office."™ It added that, because of inadequate information and in-
adequate alternatives, “more often than not prosecutors exercise
their discretion under circumstances and in ways that make unwise
decisions all too likely.”"s! Structured diversion suggested a way in
which these prosecutor problems could be alleviated or removed."
The D.C. Commission discovered that in 1965 more than 1700 felony
cases® and 3000 serious misdemeanor cases™ were nol-prossed or
dismissed by District prosecutors, with perfunctory judicial partic-
ipation. An estimated 1,428 additional misdemeanor and felony cases
were “no-papered” by prosecutors, without referral to judges.®® While
some of the reasons for dropping these cases were deemed “merito-
rious,” in the sense that legitimate rationalizations could be assigned
to the prosecutors’ actions, others were not; in many cases the dis-
tinctions were not obvious.™ Thus, whereas the D.C. Commission
considered ‘non meritorious’ such factors as excessive caseloads, court
congestion, and delays,®" its attitude toward prosecutor dismissals
motivated by the “expertise of defense counsel” or “the likelihood of

49, 1d. at 331, See generally, Davis, DiscreTionary Justice (196%9).

50. Rerort oF PCLEA] 133,

51, Id. The Wickersham Commission found “political” considerations entering
into the problem of improper exercises by prosecuting attorneys of their discretion
to dismiss cases and to accept pleas to lesser and fewer offenses. Repokrt on PROSE-
cuTion, stpira note 32, at 11-12. A, W. Alshuler speaks of the desitability of curtail-
ing prosecutor discretion through “preordained rules which can limit the impor-
tance of subjective judgments, promote equality, control corruption, and provide
a basis for planning. . . ." in The Prosecutor's Role in Plea Bargaining, 36 U,
CHur. L. Rev. 50, 71 (1968},

52, Rerort of PCLEA] 133-34. See note 19, supra, for an indication that the
“authorizing” and “structuring” of prosecutorial discretionary exercises were main
motivations of the Senate Judiciary Committee, which proposcd federal systems of
diversion. "Structured” diversion here means a regularization, a reduction to
“rules,” of the discretion not to prosecute and intends a process that has “program”
results in terms of the delivery of community services to the diverted persons.

53, Rrrort oF PCCDC at 23940,

54, Id. at 274,

55, Id. at 233

56. [Id. at 234.35, 255, 277-770, ZR1-BE, 331-38, 350-51.

57. Id. at 252, 281,
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appellate review" ™ was less clear. One often-cited reason was the need
to utilize scarce resources on more important or more promising
cases;™ the most {requently adduced factor in dropping charges was
the failure of complaining parties to press charges or appear.®

The power to nol prosse is related to the power to plea bargain®
which is related to the powers to sentence, treat, and for punish, all
of which thus can be affected by diversion.® District prosecutors in
1965 exercised their discretionary powers to accept guilty pleas in lieu
of putting offenders through trials in some 700 felony cases® and
3000 misdemeanor cases.*® One-third of such dispositions involved
prosecutor acceptances of pleas to lesser offenses or fewer charges.®
Here, too, non-meritorious factors of the same type were heavily in-
volved.® The D.C. Commission saw plea bargaining as a legitimate
response to “the desire of the accused to acknowledge his guilt,”?
and as a proper subject for "negotiation in which the accused seeks
a lighter sentence and the prosecutor sees merit in not trying the
case;"™ but it alse found prosecutors frequently accepting pleas to
lesser or fewer offenses because of court congestion and manpower
shortages.®™ Pleas are also bargained for in consideration of secret
arrangements involving exchanges of leniency for information and
testimony against other offenders.™ In addition to preventing a break-
down in the criminal courts method of “assembly-line justice,"™ other

58. Id. at 252.

59. [Id. at 252.58.

60. Id. at 284, 239.

G1. The National Advisory Commission on Criminal Justice Standards and
Goals has recommended abolition of plea-bargaining by 1978: “The Commission
does not stop short. It totally condemns plea bargaining as an institution and
recommends that within 5 years no such bargaining take place.” Courts, sufrra
note 8, at 46. Will diversion, a process strongly recommended by the Commission,
and one which involves the negotiation or arhitration of charge outcomes and
rehabilitation plans, rrplarr plea-hargaining? The Commision has urged that
diversion be operative in local jurisdictions by 1975, See supra note 4

2. See Reeowr oF PCLEA] 1835-36. Rerort oF PCCDC 258, 282,

6. Rerort oF POCDC 241,

64. 1d. at 275.

65 1d.

66. Id. at 240-44, 28]-B3.
67, Id. at 240,

68, Id.

69. Id. at 252-53,
0. Rerort oF PCLEA] 135
71. Rerort oF PCLEA] 130, Cf. Rerort oF PCCDC 230,
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arguments for plea bargaining include the relief alforded both sides
from the risks and uncertainties of trials,”™ the importing of “a degree
of certainty and flexibility” into the “rigid, yet frequently erratic”
system of criminal justice, the “mitigation” of the “harshness” some-
times caused by mandatory sentencing provision,™ and the arranging
of a punishment that “more accurately reflects the specific circum.
stances of the case than would otherwise be possible under inadequate
penal codes.”™ From one-fourth to one-half of all the persons con.
victed by pleas and trials of felony and serious misdemeanor offenses,
in the District in 1965, were, by the use of suspended sentences, re-
leased to their communities without treatment or punishment,™

72. Reromt of PCCDC 23; Rerort oF PCLEA] 135,

7. I
™. Id.
5. Id.

76. Only some of these were “supervised.” May release to the community on
probation or with probationary supervision, be equated with treatment in the
community by diversion® Since 8. 798 authorizes a program ol community supervi-
sion and services, and envisions the possibility that court probation offices might
be involved in the administration of diversion programs, there is continuing risk
ol confusing probation with diversion. This, in turn, velates 1o the lssues of
whether diversion will involve translers of social responsibility over accused persons
from law-enforcement to problem-cervicing agencies, and whether probation offices
will modily their traditional role [rom that of cxerting restraints upon and ol
exercising surveillance over, the life-styles of offenders and suspected offenders, 1o
that of shepherding more constructive behavioral integrations, on their parts, with
the communities involved. See Revort oF PCLEA] BL-B8, and Task Fowce
oN Correcmions, supra note §, at 616, 22-26, 5844, The Advisory Commission on
Criminal Justice Standards and Goals distinguishes between (wo patterns of diver-
sion programs: “In one, the defendant is diveried into a program run by agencics
of the system. In the other, the accused is channeled into a program outside the
criminal justice system.” Coukrs, supra note 3, at 27. However, the distinction s
never accorded legal or social significance, Is it not predictable that accused offend-
ers will be affected differently depending upon whether their involvements in
community programs are overseen by members of the communities which offer 1o
re-integrate them, or are supervised by agents ol the courts which sought 1o
prosccute them? Similar questions need to be asked concerning the potential role,
in diversion systems, of traditional correctional authorities. 5. 798 would permit
probational and/or correctional authoritics 1o be appointed the diversion agency
function. Consider in the context of what constitutes “treatment,” the sometimes
cited notion that the experience alone of a suspected person's arrest may be thera
peutic, or at least afford the opportune “moment when he should be staried on
a new road.” Testimony of Whitney Nerth Seymour Jr.. US. Auomey for the
Southern District of New Yook, 1972 Heanings, sufra note 16, at 30, The Advisory
Commission has incorporated into its indicators for diversion the possibility that
“[t]he arrest has already served as a desired deterrent.” CokRecnions, supra note 3,
Standard 3.1,
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The D.C. Commission was largely concerned, at the pre-trial stage
and with respect 1o the prosecutorial function, with identifying and
rectifying the problems which prevented meritorions cases being fairly
prosecuted and won.'* It made recommendations for the relief of
crowded dockets and manpower shortages,™ and insisted that the US.
Auttorney in charge “must provide some general policy guidelines to
his staff to limit the influence of the personal predilections of individ-
ual assistants.”™ The model was a prosecutor's office which success-
fully prosecuted “meritorious” cases in an “evenhanded” way., But
such traditional law enforcement concerns do not alone insure that
the physical or mental or social problems of offenders, as these relate
to their criminal behavior, will be looked at and serviced, or that
prosecutorial action with respect to individual offenders will work
to discourage further criminality, or to enhance the “public safety.”
What stands out is that in the District, as in other urban communities,
annually, thousands of offenders who have felony and misdemeanor
charges brought against them by victims, complainants and police,
succeed in getting those charges dropped by prosecutors, for “non-
meritorious” reasons, Thousands more get their cases dropped for
"meritorious” reasons which are not, however, related to their
“actual” guilt or innocence. And, additional thousands of persons
who do get convicted, meritoriously or otherwise, also get released 1o
their communities without rehabilitative treatment or vindictive
punishment. The question which the diversion construct poses in
such situations is: would not the aiminal court structure and the
system of prosecutorial discretion be put to better use if applied to
screen cases and proffer available social services, including psychiatric
treatment programs, in the community, to accused offenders needing
and wanting them?#! As alternatives to prosecution?* Before drop-

77. Repout or POCDC 235, 331-32;

78, Id. at 269, 287,

79 Id. at 332-3%.

80. [Id. at 326,

1. Of 141 cases relerred o the Project, 118 were aceepted for community
mental health diversion. OF these, 79 were placed in programs with which they
continued to be involved after dismissals of their criminal charges.

82, The approach is arguably in the service of “the behavioral position” on
the administration of criminal justice, as described by Piof, Herbert Packer in H.
Packer, THE Lastts on v Cusinar Sascuiox, 12-16 (1%8); we B. WootTon,
Ciume ano e Cristinal Law (1963,
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ping or reducing charges*™ or suspending sentence or granting proba-
tion*! or imprisoning® or hospitalizing*® anyone upon whom the
institutional experience might have a “shattering impact’'? Especially
if diversion can be carried out with an economy equal or greater
than that of the normal prosecutorial-correctional system.*” Although
the D.C. Commission did not expressly recommend, as the National
Commission did, that the prosecutor’s discretionary powers be used,
through diversion, to service offenders’ mental health and other social
problems, it did recommend reevaluation of the "labelling of many
kinds of problem behavior as criminal, with the resultant need 1o
process offenders through the courts and prisons.” It also questioned
the validity of "incarceration without treatment,” urged the “develop-
ment of new corrective programs, both in the institutions and in the
community,” and recognized as “urgent” the “need for more effective
vocational training programs for adult offenders.”® It also noted,
without disapproval, that in the District “[m]any cases are not pros-
ecuted because of 'mitigating circumstances,” as in some instances
involving first offenders or persons receiving professional treatment
outside the criminal process,”*

B3, Of the 100 Project “comparison” cases that had been normally processed
through the criminal justice system, 38 were released to the community by prose-
cutor dismissals,

B4. Of the 100 "comparison” cases, 20 received suspended sentences and proba-
tion, after conviction,

85. Of the 100 “comparison” cases, 15 were sentenced to jail, following convie-
tion.

86. Of the 100 "comparison™ cases, three were committed to a mental hospital:
two as “sexual psychopaths” and one as not-guilty-by-reason-of-insanity.

B7. The cost analysis undertaken by the Project research evaluation team,
described dnfra at pp. 517, 522 indicated mental health diversion can be carried
out on an on-going basis for $311 per client as compared with §355 per “normally”
prosecuted defendant, The National Advisory Commission cited this Project’s
demonstration experience as evidence that “diversion invelves substantially less
direct cost than formal [criminal] processing.” Courts, supra note %, at 28, As the
Commission went on to note “[tjhese figures do not take into account indirect
savings from diversion such as preventing unemployment, reduction of future
earnings, and welfare needs.” Id. These are the additional costs customarily attrib.
uted to custodial criminal dispositions,

B8. [Id. at H60-GL.

BY. Fd. at 239,
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11

Toe Wasaincton, D.C. MenTAL Heattn Diversion Project™
InTRODUCTION

Consultations with District prosecutors preliminary to the start of
Project operations disclosed a disinclination to elaborate on the
“invisible” ways in which discretion not to prosecute was exercised
and on any underlying operational standards or policies."! There was
mention in the office of the principal prosecutor® of “first offender”
handling of cases,"® and also of "pre-trial probation,” but no hard
information was elicited concerning numbers or types of cases receiv-
ing this treatment, the process of selection, the meaning of “first
offender,” or any terms and conditions placed by prosecutors on
accuseds securing dismissals on such a basis.™

The municipal prosecutor’s office®® informed the Project that, for

9. See note 12, supra,

91, The Advisory Commission on Criminal Justice Standards and Goals has
recognized that “[d]iversion traditionally has been an informal procedure which
police and prosecutors have been reluctant to discuss—in part because they fear
public disapproval.” Courts, sufpra note §, at 28,

92. At the time of the Project, the United States Attorney had responsibility
for the prosecution of most serious crimes in the District of Columbia. This in-
cluded not only violations of the federal criminal laws (such as income tax eva-
sion, mail fraud, narcotics offenses) but also crimes which in other cities were
entrusted to local or state prosecutors, such as homicide and robbery. He is ap-
pointed by the President with the advise and consent of the Senate for a term of
four years. Rerort oF PCCDC 236-37, 326-29.

93. One month before the NIMH-funded “mental health” diversion project
began, a US. Labor Department funded first offender “job" diversion project
{(Project Crossroads) was started in DG, General Sessions Court. In general, it ap-
pears that while both projects were in operation, Crassroads diverted [irst-ofiender,
non-violent property offense cases, and the instant Project diverted first and multi-
ple offender, intra-family aggravated assault, sex, non-vielent property, and simple
drug offense cases. Crossroads has been absorbed into the Probation Department
of D.C. Superior Court, and reportedly, presently diverts first-offender, non-violent
property cases and simple drug (marihuana possession and use) cases.

94. The National Crime Commission had ebscrved that some prosecutors some-
times exercised their discretion to divert and not prosecute: first offenders; per-
sons whose offenses arose from drinking or mental problems, if the offenses were
minor; cases involving assault or theft within families or among friends; persons
passing checks with insufficient funds; shoplifters when restitution was made;
persons accused of statutory rape when both boy and girl were young: and teen-
age automobile thieves where the purpose was joyriding: the Commission also had
noted “more often than not prosecutors exercise their discretion under circum-
stances and in ways that made unwise decisions all too likely,” ReEromrt OF THE
PCLEA] 135,

95. At the time of the Project, in the District of Columbia, the D.C. Corpora-
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some time, it had pursued an informal practice by which persons
accused ol certain sexual olfenses, mainly exhibitionism, could have
their cases nolled if they showed evidence ol being in, or getting
into, private psychiatric treatment. A letter from the accused’s attor-
ney was the usual assurance the prosecutor obtained that “diversion”
to treatment was actually made. Not all persons charged with the
minor sexual offenses coming under the jurisdiction of this office
were so diverted. Studies made by the Project indicated that a number
of persons so accused during 1968 were put to trial or otherwise con-
victed, and were fined or sentenced to jail; and, also, that several
were committed as “sexual psychopaths” to the District's mental
hospital. It could not be ascertained whether those who did not get
diverted to private psychiatrists, but were prosecuted or hospitalized
instead, received different treatment because of disparities in their
ability to secure private therapy. At the time of our initial inquiry,
the prosecutor’s olfice policy to permit such “diversion” was under
“reconsideration.”

The present study was designed to test the feasibility of mental
health diversion from the criminal process in the District of Colum-
bia. The Project expected to learn if the people and agencies directly
concerned could agree to let accused offenders with mental problems
choose between going the normal eriminal prosecution routes and
being diverted to community mental health programs. It sought to
learn if accused persons would elect community treatment in place
of prosecution—notwithstanding the latter’'s potential for outright
release. It attempted to discover what methods could be used, what
structure could be established, to locate such accuseds, afford such
options to them, and learn what accuseds, choosing diversion, ben-
efited from it. For those who opted and qualified, would their defense
lawyers go along? Would prosecutors? Judges? Would private and
public mental health workers and agencies be willing and able wo
work with Project clients despite the well-known reluctance of such
agencies to get involved in criminal court cases. Did the accuseds get
mto treatment programs? Did they need or want other help? Did
diversion “label” or stigmatize them, or cause any prejudice to their

tion Counsel had responsibility to prosecute all violations of 3 municipal nature.
A large proportion are traffic, dirorderly conduct and public intoxication matters.
Others relate to city regulations on housing, sanitation and emplovment. The
office also bears primary vespomsibility for the handling of many juvenile matters
and serves as adsisor o vaddous agencies of the DUC, Government. REPORT o THE
PCCDC 271, 33335,
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legal rights? Would forensically-sensitive information about their
involvement in the Project or their mental conditions be used
"against” them in any proceeding? Would they be rearrested or con-
victed with any less or greater frequency than would be expected had
they received no option to be diverted? Finally, could diversion to
community mental health programs be accomplished as cheaply as
prosecution?

The Washington, D. C. mental-health diversion Project was organ-
ized adjunctively to the criminal court system of the District of
Columbia, in order to obtain reliable answers to these and related
questions, The answers received, as described below, were positive;
however these answers are qualified by the particular structures and
procedures employed in the design and execution of the Project—
procedures which other diversion projects may or may not be re-
quired or permitted to employ, as a consequence of various factors,
including the specific rules and guidelines and agencies which may
be prescribed in legislative, judicial or administrative authorizations
of diversion. For example, on October 3, 1973 the 1.8, Senate passed
the bill, 5.798, "to authorize a program of community supervision
and services for persons charged with offenses against the United
States.” This proposed diversion legislation permits considerable
flexibility in the policies and procedures and agencies which may
be adopted for diversion in different jurisdictions. Thus, although
“local public, non-profit, or private” agencies, such as those which
administered the original pilot projects may administer the new struc-
tured diversion programs, adjunctively to the courts, so may bail
agencies. correctional authorities, and court probation offices. Again,
under the “llexible” structure prescribed by 8. 798, while an informal
admission of guilt may be required as a condition of diversion
“eligibility” in one jurisdiction, it need not be required in another;
no pilot project reported any such requirement; whereas prosecutors
may be given “unfettered” discretion to terminate diversion programs
underway, and resume prosecution, discretion of this scope did not
exist in the pilot mental health diversion project described below,
and it is questionable whether it existed in the pilot job-diversion
projects. It cannot be assumed that such differences in the agencies
and structures of diversion will not generate unpredictable differences
in program results.

The new federal programs of diversion appear likely to be subject
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to overall review by “community advisory committees” whose mem-
bership is expected to include not only lawyers and judges, but
representatives from mental health and other community agencies
which need to be involved in the delivery of services to diverted
accused offenders. If the federal structure, as intended, becomes a
model for the states, and, as also intended, becomes integrated with
state and local systems, diversion structures will need to invelve
court officers—judges, prosecutors, defense attorneys, probation and
parole personnel, and bail-agency workers—capable of performing
altered roles,* and community social service agencies and workers
capable of cutting across professional and jurisdictional lines®?
Workers from the “medical, educational, vocational, social and psy-
chological” fields, as well as “corrective and preventive guidance,
training, counseling,” and "half-way house” personnel need to be
introduced to the goals and techniques of diversion, This account is
intended to mark out a practical beginning of the informing process.

Hypotheses Tested

The Project tested the following social-legal hypotheses: (i) that it
was feasible to establish a “mental health” pre-trial diversion unit by
which accused persons would have an option to be treated in the
community instead of prosecuted or hospitalized;® (ii) that this unit
could function autonomously® obtaining cases from defense attor-
neys, prosecutors, and judicial officers;'™ (iii) that the exercise of the
option for diversion would not prejudice the accused in any way;"
(iv) that participation in community treatment programs would deter

96. On the possibility that a prosecutor may alter his traditional role through
diversion, see statement of Robert F. Leonard, Prosecuting Attorney, Genesee
County, Mich., in /973 Hearings, supra note 16, at 414:

My office is no longer viewed as merely ‘that place which puts
people away.” It is felt to be rather a place where citirens can expect
thought to be given on any individual case as to what disposition will
best benefit society and the individual invelved. Bricfly, it means a
prosecutor who prosecutes cases when warranted, but who also secks
diversion from the traditional justice system, when that is warranted.

97. See the statement of Lucien Zamorski, representing the National Association
of Social Workers. [, at 42529,

98. The feasibility of mental health diversion is discussed infra at pages 457
el. seq. Compare 5. 798 § 2L

o0, Compare infra, text at page W62, with S, 79 88 3(5), 4, 6{a) and T{c).

100, Compare fnfra, text at pages 61475, wilk 5. 798 88 %) 5 and Fib).

101, Compare mfra, ext at pages $G2469, with 5, 798 55 0 and 6(b),
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the persons involved from further criminal behavior as effectively
as would the "normal” criminal process;'™ (v) that it was unnecessary
to the unit’s methods and goals te secure admissions of ‘guilt’ or of
criminal “responsibility,” from diverted offenders.1

The Subjects of Diversion

Although the Project’s diversion subjects included more than 160
criminal defendants, the primary diversion subjects were 100 persons
accused of misdemeanor crimes'™ by prosecutors in the District of
Columbia, "™  whose post-diversion careers were monitored for
recidivism. Demographic data on these subjects may be summarized
as follows:

Sex Age
Male: miimianm B3 Meam i gt 28 years
Female ... 18 Range ... 18-73 years
Race Prior Record
White .. 47 Prior AYTESLS .....ccooreverimeresirmisnssins 60
Black ........coicciiiniinnie. B3 No Prior Arrests .......oocooeeees ik 59
No data 1
Residence
District of Columbia .. 70 Offenses Charged
Non-Residents ... 30 Sex DIeNses ..o OB
Non-Violent property offenses .. 23
Drug Offenses ... 19

Secondary subjects of the study were the more than sixty additional
accused persons who were referred for diversion but who were not
included in the recidivism research, for the reasons stated infra note

102, Compare infra toxt at pages 506 and 522 with 5 708 § 2.

103, This was not a hypothesis which the Project was designed to test, but is a
conclusion which the author believes may be fairly inferred from the data. Com-
pare infra text at page 499 with 5, 798 § 2,

14, Some of these involved felony charges broken down to misdemeanors; see
page 458 infra and note 149 infra. See Rerort oF PCCDC 239, 253-55. "A survey of
the files of the United States Attorney indicates that there are numerous reasons
for no-papering or for downgrading felonies 1o misdemeanors.” Id. at 239, Com-
pare 5. T98 & 3(1).

105, See notes 92 and 95 supra; compare S, 798 88 H(1), 4 and 5.
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169. These persons were charged with crimes of the same types as
were the primary subjects, with the addition of intra-family assaults,

The Sources of Diversion

The offices of the public prosecutors were the sources for most
referrals of accused-oftenders to the Project. Referrals also came from
individual defense lawyers and from the public defender service!™ as
well as, in a few cases, from judges of the criminal court.’ In every
accepted case, the subject, as well as the prosecuting and defense attor-
neys, consented!® to participation. In every papered diverted case
the judge'™ approved the dismissal of charges or nolle prosequi.

THE FeasimiLiTy oF MENTAL HEALTH DIVERSION

The threshold question investigated by this Project concerned the
feasibility of establishing a mental health pre-trial diversion unit
within an urban system for the administration of criminal justice.11?
The question of feasibility embraces a number of factors, including
the ability to select divertible cases,)'! and the willingness and abihty
of the accused offenders, their lawyers, the prosecuting attorneys, the
judges, and the social and mental health workers necessarily involved
to embrace the policies and practices of the diversion unit.}'* The
cost of operating the diversion unit should also be considered; pos-
tulated as an alternative method of dealing with accused offenders,
its costs should be compared with those of the system which it would
replace.113

I06. At the time of the Project, accused felons and misdemeanants appearing
before the ULS, Branch of the Court of General Sessions, who were indigent were
considered entitled to, and automatically assigned, counsel under a plan approved
pursuant to the Criminal Justice Act. See Rerort oF PCCDC 338-48 for a descrip-
tion of the methads and agencies involved.

107. This was in the D.C. Court of General Sessions, now the D.C. Superior
Court.

L08. Compare infra, text at pp. 462, 487 and 489, with §. 798 4 3, 5, 7.

109, Compare infra, text at pp. 475 and 477, with 8. 798 § 7.

110, Ses pages 458-59 infra,

111, See pages 492 et seq. and 496 et seq. nfra.

112, See generally text at pages 458 et. seq. and 478 et seq. infra; compare with
5. 798 § 8{a).

113. See pages 506 et. seq. and 522 ev, seq. infra; see COURTS, supra note 3, at 28,
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Types of Divertible Aceused Offenders Exclusions; 115

The methods and considerations by which the project and the
prosecutor offices arrived at the types ol accused offenders which
might be diverted, and the eriteria for inclusion and exclusion within
those types, as well as the methods by which cases were actually
screened, evaluated and placed are described below, Excluded theoret-
ically were felony cases (not felony cases “broken-down” to mis-
demeanor cases), cases involving drug addicts, and cases where the
accused could not be released on bail, bond, or recognizance.
Excluded in practice were cases where treatment in the community
on an outpatient basis could not be considered and cases where the
nature or circumstances of the offense (e.g., assault on a police officer),
or the defendant's criminal record (numerous arrests and convictions
for serious misdemeanors or felonies), did or would cause prosecutors
to resist proposals to divert. Also excluded in practice—at project-staff
courthouse screening or during project evaluation—were accused
persons, coming within the eligible categories, who could not make
bail, who evidenced no need for therapy or therapeutic counseling, or
who displayed inappropriate or no motivation for treatment,!®

Over the course of the project, persons charged with the following
types ol crimes actually were referred and accepted for diversion:

{a) [Intra-family assault crimes: invelving charges of threats,
child abuse, simple assault, sexual assault, carrying a deadly weapon,

114. 8 798 § 2 is permissively all-inclusive: “[D]iversion can be accomplished
in appropriate cases” and should be “made available o persons accused of crime
who accept vesponsibility for their behavior and admit their need for such assisi-
ance.”” The National Advisory Commission sets out certain “factors that should
be considered favorable to diversion,” including youth, treatable mental illness,
and the likelihood that the charged criminal behavior is related to a remedial
social or personal problem. Courts, supra note %, at Standard 2.1.

115. 5 798 excludes no accused offender from eligibility for diversion although
predecessor bill 5. 33089, printed at J972 Hearings, supra note 16, ar 4, excluded
persons charged with crimes of violence or who had records of two or more con-
victions with unserved sentences or who had previously been diverted. 5. Ree.
New, 43-417, supra note N ar 6 suggests that “individuals with patterns of repeated
criminal viokitions or assaultive and vielent hehavior would have been dropped
from consideration.” The Mational Advisory Commission set forth certain factors
“unfavorable w diversion, including a history of use of physical violence, involve-
ment with organired crime, aod o history of anti-social conduct: Covrts, sifia note
% at Standard 2.1,

116, Nee note LB infod.
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and disorderly sex. Some ol these involved behavior which might
have been charged as felonies, rather than misdemeanors. Exatnples:
a "carrying a deadly weapon” case actually involved the complaint
that the accused “shot at wife with pistol;” a “simple assault” case
actually involved the complaint that the accused “tried o strangle
sister with a rope;” a “threats” and “simple assault” case actually
involved the complaint that the accused “tried to strangle wite;” a
non-papered “citizen’s complaint” of assault case actually involved
the complaint that the accused “shot his wife.”

(b) Non-vielent property erimes:  involving charges of shoplifting,
receiving stolen goods, petit larceny, unlawful entry, destruction of
property, false pretenses, attempted burglary, tampering with auto
and arson. Here, cases involving the charges of “attempted burglary”
or "false pretenses” might have originated as [elony cases of “bur-
glary” or "false pretenses.”” Arson is a [elony,

(c) Minor sexual offenses:  invelving charges of indecent assault,
attempted sodomy, sodomy, solicitation for lewd and immoral pur-
poses, indecent act, indecent exposure, peeping tom, indecent sexual
proposal, disorderly sex, indecent gesture, and indecent act on child.
“Sodomy"” is a felony and "attempted sodomy” probably is a “broken
down” charge of sodomy. The “indecent act on child” was likely a
felony act of “carnal knowledge,”

(d) Drug Cases:'7 involving use or possession of illegal drugs
(marihuana, LSD, and others); possession of implements of crime
relating to such drugs; and violations of the Unilorm Narcotics
Act. 118

117, The diversion of such “simple” or minor diug cases is distinguished (rom
the diversion of hard-drug addices, See note 1S sufia,

L5 Noe all charged or avvested  persons Talling within these four categorics
during the period of the Project were veferred lor diversion, Whereas all persons
charged with the stated sex olfonses probably were relerred w the Project, the
referved property, diug, and intae-Gonily assiole cises constituted only posktinn
ol the cases involving these types of charges arising in the proseoutors” oflices din
ing the periods of Project avceptinwe. The serecning aml selection proceduares wery
not estallished with the vigorousness necessiny to insure that exclusions of eligiblc
defendants Trom the diversion opportuniey lor ex - pogiam reasons conld not
OCCUL, See WAL fufre ol papes 8501 he project did nel demenstrate that diversion
can be conducted dnoa R sad tevenchamded” wav, Teoseems likely that some
procedure for “appeals”™ Dom adverse sevcening decisions will Lave to e clevelopel
11 |I['IJ.J insuee fair administration of the discretion o divert, Aee note 47, shfrra.
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Placements of Accused Offenders; Their Mental Problems

The Project experienced maximum success in placing accused drug
offenders and sex offenders into the full range of community treat-
ment programs available in the District. More than two-thirds of
referred non-violent property offenders and intra-family assault cases
also were placed in treatment or counseling programs. However, not
all four categories of cases were evaluated and placed by the Project
with the same degree of success. Table 1 lists the placements for all
four categories of accused offenders.

TABLE ]Jue

Principal Placements of Intra-Family Assault Cases, Minor Sex
Offense Cases, Non-Violent Property Offense Cases
and Simple Drug Cases

Family Sex Property  Drugs
(N=27) (N=78) (N=25) (N=33)
Private Psychiatrist 5 11 2 2

Counseling Relationship 2 10 6 11
Family and Child Services 3 1 |
Dr. Foy—Georgetown 1 13
Area B Mental Health Center 3 5
Area C Mental Health Center 1 B
Area D Mental Health Center 2
Saint Elizabeth’s Hospital 1
D. C. Institute for Mental

Hygiene 1 1 2 2
Northern Virginia Mental

Health Center 2
Narcotics Rehabilitation Center 1 1
Washington School of Psychiatry 4 1
Georgetown University Clinic 4 2 1
Free Clinic 3
Rockville Community Mental

Health Center 1
Bethesda Mental Health Center 5
Group Therapy Center of Washington I 1

Arlington Mental Health Center 3
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Alcoholics Anonymous
Albert Deutsch Center
Employments or Employment
Rehabilitation 3
None (Terminated or
Dropped Out) 9 13 9 4

Among the mental problems identified among the accused offenders
accepted by the Project were: schizophrenia, depression, passive
aggressive states, paranoid personalities, hysterical conditions, sexual
deviancies, compulsive and other neuroses, alcoholism, drug addic-
tion, and schizo-affective, organic, and immature typologies.!*®

-_— S

Diversion Advantages and Disadvantages for Accused Offenders
A voluntary pre-trial diversion program will be feasible with respect

119. Of twenty-seven referred intra-family assiult cases, eighteen (677;) were
placed in treatment or counseling programs. Four could not be evalvated or placed
and five were either terminated during the evaluation process or dropped-out
following attempied placement. OF twenty-five referred non-violent property of-
fense cases, nine either terminated during evaluations or dropped out after initial
placement efforts, Thus sixteen of those referred (649) were placed in community
treatment programs. 'The numerous group of referred accused sex offenders and
the group of referred simple drug offenders responided more positively to the
Project's program. O seventy-cight referred persons in the accused sex offender
group, sixty-five (839} were placed. OF thirty-three referred accused drug offend-
ers, twenty-nine (BR5) were placed

The sixty-six successful sex offense cases were diverted o the full range of treat-
ment programs available in the District. Thirteen of those referred were placed
in therapy groups organized at the Georgetown University Medical Center by the
Project's medieal director, a psychiatrist. Eleven were placed with other private
psychiatrists, Twenty-cight were placed in treatment programs of both public and
private mental health centers; ten were involved in counseling relationships; two
were referred to the programs of Alcoholics Anonymous; one was placed at the
Narcotics Rehabilitation Center.

OF twenty-five referred accnsed property offenders, two entered treatment with
private psychiatrists, one entered an area community mental health center pro-
gram (two failed to enter), four were placed with private mental health agencices,
three were involved in job rehabilitation programs, and six entered counseling
relationships. The auempied diversions were unsuccessful in nine property cases,

Of twenty-seven relerved accused intra-family offense cases, four were placed
with private psychiatvists, thiee entered Family and Child Services programs, six
entered area community mental health eenter programs, one voluntarily entered
Saint Elizabeth's Hospital, two entered private agemcy programs, and two were in-
volved with supportive counseling velationships. Nine could not be plaged.

120. These diagnoses were contained in the Project’s files on its clients but were
not communicited to prosccutors or defense lawyers, See page 499, infra.
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to accused persons deemed eligible, as well as their lawyers, if the
likely advantages to participation outweigh the likely disadvantages.
In short, diversion must be more attractive than prosecution. We
assumed that the definite prospect of involvement in mental health
treatment programs in the community would be preferable to the
uncertain prosecutorial prospect of a jail sentence or probation il
convicted, unconditional freedom if acquitted, or hospital confine-
ment if suspected or found to be not guilty by reason of insanity,
incompetent to stand trial, or “sexually psychopathic.™#

Elements of Voluntariness'** Project Autonomy

To implement the policy that mental health diversion would be
voluntary for the accused, certain practices were adopted by the
Project. At the courthouse the accused was verbally informed by the
diversion unit’s court liaison of the voluntary nature of the Project
and his participation in it. Upon the accused’s first visit to the diver-

121. A problem with this assumption is thar even persons without mental
problems might be expected to prefer treatment of their non-existent problems to
prosecution, The Fact that to the maximum possible extent, the Project adopted
a “social” vather than "medical” approach to the “mental problems” of jts clients,
and avoided reportorial use of traditional psychiatric nosology, meant thut the
Project’s mentally-ill clients were not operationally diagnosed as such, and were
not in this sense induced 10 “accept 2 mental illness” in exchange for diversion
from the criminal proces. Similarly charged accuseds without any treatable prob-
lems at all presumably obtained no diversion opporiunities, but this should not
imply they were prosecuted; they may have been released outright by the pros-
ccutor for any of the many “pon-meritorious” or “meritorious” reasons which
enter into prosecutorial decisions to no-paper or nol prosse, as described supra at
pages 447 et see). This may not resolve the diversion problem of inequality In treat-
ment of accused offenders theoretically equally situated except for the presence in
one and absence in the other of a treatable problem. For "minot” or “marginal”
accused offenders, the National Crime Commission and the National Advisory Com-
mission seem (o support the proposition that they be screened-out, or possibly be
placed under probationary types of surveillance-counseling supervision. See Rerory
of PCLEA] 13%-M; Corsecrions, supra note 3, at 738, The concept of “deeri-
minalizgation” tends to merge here with the design of diversion. Professor Daniel
J. Freed has identified “diversion™ and “decriminalization” as the “iwo major
themes . o . for the reform of criminal justice administration.” Statement of
February 12, 1974, supra note 16, There is some apprehension that authoriztion
of diversion will serve to delay or prevent desired decriminalization. See Statement
of Raymond T. Nimmer, supra, note 16.

122, Voluntariness may be scen as 3 matter of degree; the accused offender giv-
en the “option™ to be diverted is likely 1o have felt (correctly or incorrectly) that
the threat of prosecution “hanging over his head™ would probably be actualived if
he declined the olfered alternative, The problem is sometimes identified as invaly-
ing o “constructive coercion.” 19749 Hearings at B4,
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sion unit's offices, he was reminded of this feature of the program,
this time by a social work counselor, and given a brief, simple consent
form to read and sign if he decided to enter the diversion program.
His lawyer was advised orally by a staff member of the program’s
voluntary aspect, and teld that his client would be accepted only with
his and his lawyer's consent. This policy was also explicitly presented
in written descriptions of the program distributed to the public pros-
ecutor and legal defender offices, other lawyers, community mental
health workers and agencies, and other interested persons and
organizations,

The accused was also advised by the Project’s staff that his partic-
ipation in the program until trial {usually 90 days from acceptance)'=
would be likely to result in the dismissal of the charge or charges
pending against him at that time; he was informed that he would be
free to withdraw from participation whenever he wished, but that a
withdrawal before trial would mean his case might not be dismissed.
He was further advised that the diversion unit expected him to con-
tinue in the treatment program, alter and despite dismissal of the
legal charge(s), for such time as appeared beneficial 1

Problems of Confidentiality and Adversary Use of Project
Information

In addition to the policy of voluntariness, it was necessary that
participation in our program by an accused could not prejudice him
legally, or in any other way, lest diversion be avoided by him. Legal
prejudice could occur if information developed by the Project con-
cerning an accused’s mental condition or concerning his involvement
in the offense of which he was charged were available for use
“against” him in a criminal proceeding or in connection with em-
ployment or other desired activities. At no time was it anticipated by
the Project, or suggested by prosecutors or judges, that the Project
should ascertain or report on the subject’s legal guilt or his willing-
ness to accept "responsibility” for his criminal behavior. One source

128, Compare 5. 798 § 7, which provides a twelve-month “continuance without
final disposition” of the criminal charges, pending completion of the diversion
program as certificd by the diversion authovity or its termination by the prosecu-
tor or committing (judicial) officer. See the text infra at note 137,

128, A survey by Project staff showed that 79 of 118 Project accepred cases con
tinued their involvement in the mental health programs beyond dismissals of the
charges in their cases. See infra, oxt at page 468
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of concern, however, was the possibility that the courts (prosecutors
and judges) might use Project information concerning an accused's
mental condition in this or another criminal proceeding against the
accused as prima facie evidence sufficient to commit him involun-
tarily to a mental institution to determine whether he was “com-
petent” to stand trial, and/or “responsible” for the offense with
which he was charged!® Initially, one of the prosecutor offices
expressed interest that our unit might develop and make available
(to "both sides”) detailed information regarding the accused’s mental
condition, in forms that would be pertinent to such commitments.
The public defender agency expressed concern over the risk of
“adversary” use of Project information, including even the bare in-
formation of referral to a “mental health” project. It expressed
reluctance to refer clients to the Project if the Project were free to
turn down a defense-proposed diversion, and if the prosecutor or
judge would be free to make adverse use of the information that the
defendant’s lawyer considered a “mental problem” might be involved.
Eventually “both sides” went along with the following policies!®®

125. On the problems and practices involved in this area, see the important
study by A, R, Matruews, Mestal Dsasurry anp tHe Crisvnar Law (1970) Mat.
thews reports that in the courts of the District of Columbia and other cities that
he studied for the year 1964, in nonfelony cases. it was usually the prosecutor or
judge who raised the mental competency to stamd trial issue; this was done orally
with compulsory commitments to mental hospitals for examinations of from one
ta three months duration ordered “as a matter of course on information wseally
supplied by the police or custodial officials, Reasons given may be that the accused
appeared ‘a bit odd,” was vielent, or attempted suicide, A clerk or bailifl may even
suggest the question.” Td., at page 78. A fortiori, a report by a mental health diver-
sion unit that an accused was sulfering from “schirophrenia” or “sexual deviancy”
or 2 “paranoid personality” would supply adequate basis for an inveluntary
hospitaliration. The collection of legal and clinical materials which offers max-
imum insight into the practices and problems in this area still is Karz, GowpsTEN
and Dersnowrrz, PsycHoANALYSS, Psyoriamey ano tHe Law (1967),

126. Compare the provisions in 5. 798 § 6(b) which except “on the isue of
guilt” would fail to afford protection against adverse use—of “statements made or
other information given by the defemdant in connection with determination of his
cligibility for such a program.” “statements made . . . while participating in such
a program,” “information contained in any . . . report made with respect there-
t0,” or “any statement or other information concerning his participation in such
program”=in any judicial proceeding involving such offense or other oflense or
other proceeding where the defendant’s mental condition or disposition may be
placed in issue by the court or attorney for the government, e.g., in bail revocation,
sentencing. parole, competency to stand trial, insanity defense, and sexual psy-
chopath procecdings, where commitments can result. The Model Code of Pre-
Armaignment Procedure would totally ban the use of statements and information
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adopted by the Project in this area: (1) all cases within specilic offense
categories would be invited lor referral, thus minimizing the risk of
“adversary” advantage being taken of the fact of referral; (2) no in-
formation concerning an accused, secured through the Project, would
be used in any criminal proceeding growing out of the current
charges, without the consent of both sides; and (3) Project reports
concerning the accused would avoid recitation of findings or conclu-
sions in forms useful to forensic commitments of persons to mental
institutions, or for insanity defense and competency to stand trial
examinations. Thus, our reports normally were not couched in tradi-
tional forensic terms of psychoses, neuroses, and character disorders,
and were, by comparison with traditional psychiatric reports to crim-
inal courts, sparse in detail. No case or situation was brought to the
Project’s attention in which Project information was used against an
accused in any criminal or mental commitment proceeding. Our in-
formation was eventually utilized in the administrative disposition
hearings, and (by inference at least) in the judicial proceedings involy-
ing dismissal of the charges under which the accuseds originally had
been referred to our Project, both described infra.

The possibility that Project information concerning an accused’s
mental condition or the fact of his participation in our unit's pro-
gram might somehow be used adversely to affect him in connection
with employment was considered by our staff to be sufficiently remote
that no steps were taken to [urther obviate that prospect.’® The
alternative prospect of acquiring a criminal arrest or conviction

developed in connection with pre-irial screening conferences and cxaminations,
except as stipulated otherwise by the parties. MopeL Cobe oF PRE-ARRAIGNMENT
Procepures 8§ 320.%(3) and 3205(3) (Tent. Draft No. 5, 1972). The National Ad-
visory Commission seems not to have dealt with the problem.

127. The possibility that Project information might be used adversely in an-
other way, was raised by the prosecutor’s office, which, at one point, questioned
whether accused persons, dependent for their jobs upon driving licenses, might
not prefer a criminal record over diversion to the Project. since licenses o operate
motor vehicles had been suspended in the District of Columbia in cases of persons
known to have heen treated for mental disorders or committed to mental institu-
tions. The question was resolved, for Project purposes, by adoption of the policy
that the Project would undertake to provide or secure competent legal representa-
tion for any person threatened with loss of his motor vehicle license by teason of
participation in the Project being made known to the Motor Vehicle Bureau. No
such threatened loss came to our atiention. However, los of 4 job by a Project
client did result from his acquisition of a criminal arrest recond, See the discussion
in the text at mote 130 infra.
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record was felt likely to be at least as threatening a risk to job op-
portunities. It was determined as policy that all unit information and
files concerning an accused would be treated as “confidential” and,
if necessary, be defended against legal investigation or subpoena by,
among other means, resort to the doctor-patient evidentiary priv-
ilege,’* deemed to attach to the relationship established when an
accused formally entered our unit’s clinical evaluation and placement
program, supervised and attended as it was by psychiatrists.'®® No
adverse use of, or attempt to use, Project information was known to
have been made concerning any accused’s employment. It is known,
however, that at least one referred accused sex offender lost his job
of fifteen years standing with a federal departmental agency which
learned he had been arrested for an “indecent act.” Although it is not
known whether he was reinstated after his case was nolle prossed fol-
lowing his diversion into a treatment program, the likelihood that he
was not points up an important limitation on the value of diversion
in avoiding the stigma of a criminal “record.”1%

In order best to support the voluntary, non-prejudicial, and non-
adversarial elements of the diversion program it was Project policy
to maintain autonomy'™ in operations and supervision. Like the

128. The lawyer-client privilege could not appropriately be resorted to although
the Project’s legal dirccior was a member of the local bar, inasmuch as the Project
was organized to function independently of the defense arm and defense agency.
and in such a way as not to displace defense representation of diverted accuseds.

129, See note 12 supra,

130, Query the advisability of expunging the arrest record in diverted cases.
Compare the setting aside of convictions after a lirst-olfender acoused has com-
pleted a rehabilitative drug program subsequent to an entry of a plea of guilty
under the Comprehensive Drug Abuse Prevention and Control Act of 1970, Public
Law 91-513. Will unsuccessful “job™ divertees be stigmatized by that information
bring made available to the courts? 1t is no scoret that the willingness and ability
1o keep a job is considered an important indicia of self-discipline and responsibility
among criminal justice system workers, as among the middle-class generally. It is
possible that diversion to jobs and job-training is considered punitive by some law
enforcement officials. The proposal by the Department of Justice that diversion
to employment rehabilitation programs be permitted only on the basis of guilty
pleas might have pushed the premise even farther: job-holding is a punishment,
perhaps a lightened community version of the old chain-gang. Compare the con-
cept of “occupational therapy” in mental health treatment settings

131. §. 798 would permit a “local public non-profit or private agency™ to ad-
minister diversion, in cooperation with the courl. Bail agencies. correctional au-
thoritics, and probation offices also could be involved, 8, Rer. No. 93417, supra
note 10, at 1. The Judicial Conference urged that the Federal Probation system
be designated in the legistation as the exclusive Tedeval diversion agency, Id, The
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District’s bail agency, which operated as an autonomous unit of the
government, the diversion Project was independent and separate from
both prosecutor and delense operations; and, as has already been
noted, it operated independently of the court itself, and its judges. It
seemed ol importance that a mental health diversion unit have auton-
omy and integrity from and within the criminal justice system, and
this feature of the diversion unit was consistently stressed.

Program Advantages over Proseculion

The question of feasibility with respect to accused offenders is
probably most directly related to the advantages which may be antic-
ipated and/or obtained by accuseds who are given the opportunity
to be diverted from the ciminal prosecution process into a com-
munity health program. The Project presumed the following negative
advantages: (a) no adversary trial; (b) no jail or supervised probation;
(c) no criminal record of conviction; (d) no prejudice of rights.
Positive advantages presumed included: (¢) treatment opportunities;
(f) improved social competence and for mental or emotional condi-
tion; and (g) decreased likelihood of rearrest and fresh conviction.
One irreducible potential disadvantage was that a nolle prosse or
dismissal, as a result of diversion, might not neutralize the stigma of
the arrest record involved as elfectively as would an acquittal 13

None of the Project’s diversion clients went to jail as a result of
original charges, although five (who were among seven judge-referred
cases) did acquire records of conviction therefrom.'™ Apart from
these, the only lormal courtroom proceedings which involved the
Project’s clients consisted ol brief hearings in which the charges
against them were dismissed or nelle prossed. On the other hand, 35
of the 100 normally processed comparison-case accuseds, discussed
infra, acquired criminal records of conviction—15 being sentenced to
jail and 20 receiving suspended sentences and probation. Two others
from the comparison group acquired records ol sexual psychopathy,
one acquired a not-guilty-but insane record, and at least 38 were re-

Bureau of Prisons is another likely contender. Prosccutors interviewed by the
Project expressed the view that diversion probably would best be conducted by
an “independent” agency, which should fsell select cises, subject 1o prosccutos
consent, for diversion. See po 474 infra

182, See notey 127 and P30 sn o

155, The diversions through diveet judicial olficer sctlon were abervational; the
Project did not progrim for referrils from judges.
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leased as a result of prosecutor dismissals. The negative advantages
which accrued to the Project’s diversion clients, in avoiding those
risks of jail and criminal, insanity and psychopathy commiuments and
records, seems plain and substantial. That the avoidance of these risks
of being convicted, stigmatized and for committed to jail or hospital
was an advantage felt by the accused misdemeanant population is
consistent with the steadily increasing rate of accuseds’ participation
in our Project during the two years of diversion operations.

We also inferred that most of the Project’s diversion clients recog-
nized the advantages offered by diversion in the opportunities
provided them to receive needed treatment, including group and
individual psvchotherapy, counseling, and social assistance. An in-
vestigation by the Project research stafl of 141 diversion clients'
participation in the Project’s programs showed that while twenty-one
(159) of the accused persons referred to the Project were not accepted
by it, or rejected it, only nine (89 of the 118 accepted cases “dropped-
out” of the Project’s programs prior to the date set for their trial, and
seventy-nine (677, continued their involvement beyond dismissals
of the charges in their cases. Although we did not directly measure
the positive program values experienced by diversion clients, or deter-
mine how long they remained with the programs in which they were
placed or the reasons for their eventual terminations from those pro-
grams,'® the high rate of diversion-client participation beyond their
trial dates, and charge dismissals, makes it seem likely that the treat.
ment diversions were experienced by them as beneficial, or potentially
benelicial, in the areas of mental or emotional condition and social
competence. With the possible exception of the two “comparison”
cases committed as “sex psychopaths™ to the District’s mental hospital,
and the five accused sex offenders reported by the municipal pros-
ecutor as having probably obtained private wreatment, no “compar-
ison” case accused, whether convicted or freed, is known to have
received such opportunities, Finally, since lewer diversion clients than
“comparison” subjects were arrested during the one-year average
recidivism research follow-up period, we estimated that diverted
subjects experienced no disadvantage with respect to ability to avoid
repetition of behavior leading to arrests,

134, Thew are all matters which should be measured in future diversion pro-
jects of this tvpe, The National Advisory Commission has said: “Concerted efforts
must be made o determine the benefits and costs of various types of diversion
programs.” Couers, supra note §, at 28,
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With few exceptions, the referred subjects’ own lawvers approved
ol the diversion in lieu of prosecution of their clients. In two or three
reported cases, however, accuseds wishing to be diverted are known
to have discharged lawyers who had advised them, instead, to go 1o
trial.

No significant negative attitude regarding involvement in the
diversion program appears to have developed at any time among the
accused offender population from which our subjects were selected,
or among the legal community which defended them; in the great
majority of cases, diversion was selected by the accused when otfered
the opportunity. The feasibility of a mental health pre-rial diversion
program operating as an optional and autonomous factor within the
criminal justice administration system was in this way demonstrated
with respect to persons accused of the designated intra-family assault,
sex, drug and non-violent property offenses, and with respect to
their lawyers.

Feasibility for Prosecutors

Before the start of the Project, a cooperative understanding con-
cerning the Project’s general plans was veached with the two public
prosecutor offices having jurisdiction over criminal complaints, and
both offices actively participated in the implementation of both the
research and service aspects ol Project operations.

During initial discussions with the Project's legal director, one
chief prosecutor explored the possibility of making Project psveholog-
ical manpower resources available for mental examinations of the
large number ol accused offenders awaiting such examinations in jail
because of insufficient space and resources at the District’s mental
hospital. It was also questioned, later, whether the diversion Project
unit might function as an adjunct of the prosecutor’s office. These
ideas were not adopted by the Project.

Discussions with the principal chiel prosecutor and senior assistants
in his otfice uncovered interest in the possibility of diverting persons
charged with certain kinds of offenses into llexible, non-custodial
treatment maodes, as an alternative to insanity defense pleas, wrials,
and commitments. Although this positive response included considera-
tion of some major lelony otienses, it was determined that felonies
would not. as such, be included within the formal scope of the diver-
sion unit’s initial operations. Nevertheless, as indicated above, anmong
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persons referred by prosecutors to the Project and accepted by it for
diversion were some accused offenders whose misdemeanor charges
had been broken-down from felonies.

Although the principal prosecutor’s oftice acknowledged it ex-
ercised discretion to drop charges in some cases, this was used mainly
or exclusively for "lirst offenders.” There was no specification of the
types of situations or offenses involved, and there was concern that
the practice, termed by the office as “pre-trial probation,” might be
misunderstood; similarly, the prosecutors feared that the goals and
processes of our Project might be misinterpreted. Prosecutors were
also concerned that defense attorneys, learning of cases in which
prosecutorial discretion had been exercised to “divert” defendants
charged with offenses comparable to those being brought against
their own clients, might insist that their clients had a right to the
same treatment. “How can we say which cases to divert? How can
we tell who should be entitled to diversion?”" The Project's answers
lay in its policies that it would accept no accused for mental health
diversion unless a prospect for treatment was seen, or without both
the attorney’s, the accused's, and the complainant’s agreement to the
diversion. From the prosecutorial standpoint, however, an office
which agrees to diversion in one case but not in another not obviously
different in its circumstances, will find difficulty in defending its
action. Prosecutors would, in effect, be relinquishing a degree of their
more-or-less unshared, untrammelled, and invisibly exercised discre-
tion—to defendants, their lawyers, and diversion Project staff13
Countervailing benefits for prosecutors consisted of alleviating their
case over-load, uncovering mental health resources for the kinds of
cases some prosecutors wish to see handled outside the normal crim-
inal correctional process, and development of “legitimate,” more

135. The Department of Justice successfully pressed for changes in the draft
federal diversion legislation, as now evidenced in 5. 798 § 3. See testimony of Mike
Mchevitt, Assistunt Attorney General, Office of Legislative Affaivs in 1973 Hear-
tngs, supra note 6 ar 39G:

By providing that eligibility for pretral diversion rests solely within

the discretion of the U.S. Attorney, 5 798 has atempted to overcome

one ol the Department’s most serious objections to the previous bill.

As we have made clear . . . the US. Atnormey must be given max-

imum flexibility in matcers related 1o prosecution and his traditional

discretionary authority must not be compromised.
The bill's proponents appear to have sought to redistribute the prosecutor’s dis-
cretiomaty power with respect to diversion cases between the judicial {committing)
officer and the new administrative head of diversion.
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constructive, and “safer” alternatives to prosecution and outright
dismissal.!?® Of less obvious attractiveness would be the emergence
of visible criteria and procedures for the exercise of prosecutorial
discretion with respect to the disposition of such cases,

From the Project’s standpoint, the initial steps of the principal
public prosecutor office’s participation in the Project seemed guarded
and halting. It required four months for the Project to secure the first
fifteen referrals, three months to divert them and satisfty the pros-
ecutor’s offlice concerning the diversions, and six additional months
to begin to receive a regular flow that resulted in fifty additional
cases. By comparison, the next ninety-four cases were referred to the
Project, and diverted, within a seven-month period. By comparison,
prosecutors in the municipal prosecutor's office, once a threshold
cautiousness lasting one month had been overcome, cooperated ener-
getically, and without evident reservation, with the Project’s policies
and procedures. That office's greater readiness to cooperate in diver-
sion may be explained by the facts that mental health diversion was
already underway in the other prosecutor's office, the crimes over
which it had jurisdiction were less serious, and this office was already
engaged in unstructured mental health diversion of some cases, that
is, diversion without benefit of regular procedures or resources.

Initially it did not appear desirable to prosecutors, that all types
of misdemeanor cases arising in their offices be deemed eligible or
suitable for mental health diversion. The principal prosecutor’s office
already was cooperating with Project Crossroads’ diversions to job-
programs of youthful first effender accused misdemeanants, partic-
ularly those charged with non-violent property offenses like petit
larcency, unauthorized use of motor vehicles, and receiving stolen
property. Another objection was the possibility that the public or
the press might misinterpret an “open” referral process to mean that
all crimes and criminals were imagined by prosecutors to be possible
products of mental illness. Finally, if defense lawyers and the defender

136. These were benefits perceived by Project-involved prosecutors; see pp. 473
er. seq. infra, They are benefits predicted by the National Crime Commission:
see REport or PCLEA] at 133-36.
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agency aggressively pressed for “diversion™ in all kinds of cases, this
might disrupt rather than complement traditional methods of
processing cases, and disconcert rather than satisly other persons in-
volved—including complainants and the arresting police.

Prosecutorial considerations also negated a Project plan of mental
health diversion for periods lasting as much as one year,’*? prior to
charge dismissal. Although some prosecutorial interest in this pro-
posal was evidenced, ninety days of program involvement (and of trial
date postponement) was all the prosecutor’s office was prepared to
agree to; this policy came to be implemented by the defense lawyer's
motion for the ninety-day postponement of trial needed for the
diversion—a tactic which avoided potential allegations of denials of
the right to speedy trials,"® and did not unduly postpone the move-
ment of cases to trials, dismissals, or guilty pleas, or add to the clutter
or burden ol the District’s criminal court calendar. Project policy was
accordingly established to aim for an accused’s placement in a treat-
ment program, or supportive counseling relationship, within ninety
days after Project acceptance,'™ although Project research follow-up
might continue for a year or more, and diverted accuseds would be
encouraged to continue in treatment programs for as long as appeared
benelicial. In exceptional cases, one or more additional ninety-day
periods, necessitating additional trial continuances, were agreed to
by prosecutors in order to obtain effective placement in mental health
programs, where extensions were requested by Project staff, and con-
tinuances could be secured from the courts concerned.

A reliable index of prosecutor approval of pre-trial mental health
diversion opportunities is found in the number and types of cases
which they agreed to have diverted. The two prosecutor offices in-
volved with our Project agreed, during a twenty-three month period,
to an attempted diversion to community mental health programs of
160 accused offenders coming within the Preject’s four main cat-

187, Ser note 123 supra.

188, 5. 798 § 5 conditions diversion upon a knowing and intelligent waiver of
the right to speedy trial and any applicable statute of limitations.

139, See the text at page 496 infra for the methods used for placing clients
in community programs within 90 days.
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egories (Table 2).14% Alter a year's experience with the Project and
its practices, the rate of diversion had appreciably accelerated. Some
fifty cases were referred by prosecutors over the final four-month
operational period and diverted at an average rate of four persons
per week. !

Interviews Revealing Prosecutor Attitudes:

The Project’s behavioral scientist'** interviewed sixteen prosecutors
in the office of the principal public prosecutor between seven and ten
months after the inception of the Project operations. The results
showed that prosecutors gencrally found the Project valuable in

140.
TARBLE 2
Charges against Persons Referred for Mental Health Diversion

Intra-Family Offenses

Non-Fiolent Property G_ffrnsr;
simple asgault .ol 18

pPetit [mceny .

BRW s e i h] shup[lfung o i

threats ... SRS USRI ] receiving I|.t-::rI||_n pmpﬂu

child abuse ... 2 anlawful entry ..o

TR TEAT] | AU | -1 A SRR et o

attempted burglary oo,
false pretenses .. H
destruction of prufn:rl:‘,
attempted destruction

ol property il

Minor Sexual Offenses Total . e
indecent assault .odieianaies b Simpile Drrlg i."'ﬂ:u‘s
indecent exposure ... 39 possession of marihuana e 8
IRt BOL e 11 Uniform Marcotics Act
peeping tom ... 4 violation ... R R e
indecent proposal ... i Possession of me1ennnts
indecent gesture ... 1 of crime=TINA ... 12
LIV MBN. oo it 3 p-i.c—dangerous drug B 1
attempted burglary 1 g -1 R R AR 35
soliciting for lewd purposes . 5
soliciting prostitution 1 Miscellaneous
sodomy ... 4 carryving deadly weapon oo, 2
attempted sndal:n? SRR | | (non-lamily)
O o s e e e AP 124 78 assanlt deadly weapon o 1
(non-Family)
g 7] L) S TS 4

141, Those referrals invelved a irky wide variety of misdemeanor offenses, but
still primarily came from the four categovics of cases, as follows: four intra-Eamily
assaults, nineteen minor sexval offenses, seven non-violent property offenses, nine-
ween simple drug cases, and three miscellaneous offenses,

142, For the Project's staff composition, see note 12 sufra,
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reducing the caseload of their office, in providing them with an al-
ternative to prosecution or dismissal, and as alfording a new form of
“supervision” of charged but released criminal defendants.'® Three
prosecutors said the Project was important to economically impov-
erished accuseds who were not able to get into mental health treat-
ment otherwise, and others stressed its importance for sex and family
offense cases. Most prosecutors expressed the view that the Project
should not be limited 1o [irst offenders, nor even to misdemeanants; ¥
a number said the Project would appropriately be involved with per-
sons charged with incest, ronsensual sodomy, unauthorized use of
vehicles, assault with a deadly weapon within families, child abuse,
drug possession (but not drug sale) and certain types of larceny. Opin-
ion was expressed that the Project not take cases involving narcotic
drug sales, violence against persons (except intra-family), and other
“dangerous” defendants, The prosecutors also felt that a pre-trial
diversion unit should be independent of the prosecuting (and defense)
agency, and should itself select cases for diversion, provided that pros.
ecutor consents were obtained. A number expressed a belief that the
Project needed some “hold,” such as a threat of prosecution, on
potential diversion clients to get them into treatment; one suggested
that because “these people are disturbed” they cannot otherwise be
expected to choose treatment.

Most of the interviewed prosecutors, in one way or another, ex-
pressed the view that “jail" was ineffectual, or worse, as a deterrent
to recidivism, and a number indicated their judgment that the Dis-
trict’s main mental institution was no better than the District’s jail.
There was general acknowledgement that the traditional pros-
ecutorial-correctional system was a “revolving door” for many offend-
ers, and that other methods should be tried. All but two said they saw
no conflict between the operation of this type of diversion project
and a “law-and-order” philosophy.14

143, Note that this concerns immediate and short-term supervision of a person
who is released immediately following arrest, to be distinguished {rom the long-
term supervision [amiliar to probation services.

I44. One prosccutor stated: “We've been sending you felonies all along. since
the actual offense was a lelony.” Another noted: “Most cases in the Court of Gen-
eral Sessions are really felonies which have been routinely broken down o mis-
demecanor charges,” but he also pointed out that police sometimes “overbook”
felonies in order o avoid legal restrictions on arresting persons without warrants.

145, See note B2 supra for a different opinion: see also PACKER, sufrra note 82,
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Feasibility for Judges

Prosecutors have the discretion to drop charges and “no-paper” cases
without judicial approval. Once charges have been “papered,” it is
the practice lor the prosecutor formally to move their dismissal before
a judge, who, in the absence of exceptional reasons, orders the dis-
missal, which is recorded by the clerk of court. Notwithstanding the
limited and pro forma involvement of judges in the Project’'s opera-
tions, it was considered essential to bring the goals and operational
policies to the attention of the chiel judges of the District’'s criminal
and appellate courts, as well as of interested individual judges, in
advance of project operations. While criminal court judges were not
asked to refer cases to the Project, some judges did; one insisted on
convicting, but not sentencing, accused persons—prior to diverting
them. For the most part, the role of judges was limited to granting
requested trial continuances needed for the diversions to take place
and to ordering the dismissals requested by prosecutors in papered,
diverted cases, That it was possible to conduct a program of diversion
almost “invisible” to the judges is a reflection of the "low-visibility”
of the discretion normally lodged with prosecutors by law and legal
practice.1+¢

Feasibility For Police

Prosecutors expressed concern over the impact diversion might
have upon the police whom they depend upon to bring in their cases.
Although some concern was expressed by prosecutors that the police
might be displeased with the dropping of charges in cases which,
presumably, otherwise would be prosecuted “with the full force of
the law,” no serious question of this type seems to have arisen. More-
over, conversations between Project staff and chiefs of the morals
squacdl of the District’s police department disclosed an interest in the

146. The “re.active” role of judges in the program we designed and executed
was a function, in part, of the fact that the Project did not seek to divert convicted
aflenders, nor putative offenders involved in plea-bargaining with the prosecutors,
There is little doubt that diversion can be administered as a dispositional alterna-
tive in such sitwarions and sentencing processes, amd that judges in such situations
might play “pro-active” roles, Query whether, o the extent such “diversion™
would lead to institutionalization (imprisonment and ‘'or hospitalization) of accused
offenders, it should be delined as diversion from the criminal process. See infra.
text at note 192, 5. 798, while it grants o judicial officers an essential role in diver-
sion o community programs, docs nol appear o contemplate diversion to institu-
tions nor diversion as an outcome ol guilty plea bargains or trial convictions,
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potential use of mental health diversion procedures, at the police
level, with respect to some types of offenders, including prostitutes.
This was a category of offender, however, which the Project had
decided probably would not be appropriate for mental health diver-
sion.

Feasibility For Community Mental Health Agencies and Workers

Court-seasoned psychiatrists and other mental health workers in
the District of Columbia initially exhibited reluctance to get involved
with the treatment of Project cases, because their prior experience
with “court cases” had taught them that long periods in courtrooms
and adversary proceedings, wasteful and demeaning from their stand-
point, would be entailed. Project workers were required to describe
to community mental health workers in detail and at length the ways
in which “diversion” cases would differ [rom “competency” (com-
petency to stand trial) and “productivity” (insanity defense) proceed-
ings, and why it was quite unlikely that they ever would be called 10
testify in court about diversion cases. In time, workers, reassured on
this and related concerns about confidentiality and voluntarism,
actively participated in the Project’s operations. Additional concerns
of community mental health center staff which Project staff sought
to resolve were: the nonreferral of clients residing in areas outside a
center’s particular “catchment” area; the therapeutic motivation of
clients with pending charges; and the degree of autonomy retained
by the centers to accept or reject cases referred by the project.

The Project was able, with increasing elfectiveness and rapidity,
to place clients presenting mental or emotional problems in a variety
of private and public mental health treatment programs in the Dis-
trict of Columbia, and—when referred subjects lived or worked there—
also in nearby Maryland and Virginia. The therapeutic settings in-
cluded group therapy, individual therapy, vocational rehabilitation,
and family and individual counseling. 147

147. The types and identities of psychiatric and non-psychiatric service agencies
in the greater Washington area at which the Project was able to place defendants
included:

Georgetown University DBepartment of Psychiairy
D.C. Institute of Mental Hygiene

Washington School of Psychiatry

Group Therapy Center of Washington

Bethesda Community Mental Health Center
Spring Road Mental Health Center
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A number of the Project’s criminal cases involved transient persons
who were in the city for short periods ol time. At Project request,
these subjects, usually students or salesmen, were granted permission
by involved prosecutors to return to their permanent residences to
live, provided they promised to continue their involvement with the
Project, and to return lor their disposition hearings and for trials,
Such situations required that the Project arrange for treatment place-
ment in community agencies at the client’s place of permanent res-
idence; this usually involved locating a suitable facility, contact by
phone or letter, maintaining contact, and arranging for the client
to return for the disposition hearing and/or trial.

Non-Psychiatric Services and Community Agencies

Throughout intake and placement, the Project was able to help
clients resolve non-psychiatric problems, and meet non-psychiatric
social needs, Many subjects and their families, in addition to their
criminal case problems, were faced with such problems as finding a
job, emergency money, food, housing, marital strife, etc. While these
problems might contribute to mental or emotional disturbances, their
attempted resolution required the Project staff to secure a wnrkm;,
knowledge of available social service agencies.

The Project referred some of its clients, for jobs and job-training,
to Crossroads, the other diversion project operating in the District.
It also accepted from Crossroads several accuseds who otherwise would
not have been able to secure mental health evaluation or treatment.

Narcotic Addiction Rehabilitation Center
Washington "Free Clinic™

"P Strect” Adolescent Clinic

Arca B Community Mental Health Center

Area C Community Mental Health Center

Area D Community Mental Health Center
Rockville Community Mental Health Center
Arlington Mental Health Center

Northern Virginia Mental Heslth Center
Georgetown University Community Studies Program
National Capital Housing Association

National Capital Day Care Association

Gospel Mission

Buffalo Bill's Restaurant (three of the Project's clients were placed in jobs here)
Project WIN

Goodwill Industrics

Training Corporation of Amcerica
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counseling and therapeutic relationships, if and as necessary, to [fill
gaps in the community’s treatment system,

“In-House” Project Programs

It proved desirable and feasible for the Project staff members to
engage in supportive counseling relationships with, and to organize
and conduct therapy groups for, a number of the Project’s clients,
partly because of an unreadiness or inability of existing community
resources to accept and actively work with these clients, and partly
because of Project staff motivation in working with these clients. The
Project concluded that a diversion unit will be more effective in plac-
ing a maximum number of divertible accused persons into treatment
programs within the short time limits which crowded court calendars
and pending criminal court proceedings tend to impose, if the unit's
staff has the capacity not only to place its clientele in the broadest
range of community service programs, but also to provide supportive

Procenures ForR MexTal Hearte Diversion

Establishing Offense Categories for Diversion

The methods used to determine “target” types of accuseds to divert
involved analytical, clinical, administrative, and political considera-
tions and negotiations. An early Project memorandum directed to this
question, prepared by the Project’s medical director (a psychiatrist),
suggested five potentially divertible categories of misdemeanor
offenses “based upon traditional mental health interest, research, and
treatment and rehabilitation experience,” and graded according to
clinical estimates of divertibility.!** This analysis was, in part, derived

144, The memorandum suggested the following potential categories:

(1) The offending behavior is itsel] a major symptom of mental disorder: (e,
indecent act—homosexuality and exhibitionism in males. pedophilia, in-
cesty seduction—especially of minors by acults; prostitution—in many in-
slances).

{2} The offending behavior &5 suggestive of interpersonal family turmoil
and jor intrapersonal distress (mood disorder. thinking disorder, brain
discase); (e.g. adultery, cruelty to children—within a family especially;
petit larceny—especially in certain age and social groups; kleptomania and
addiction; non-support: assault or threatened assault in menacing mannes
—occurring between family members),

The offending behavior iy somewhat suggestive af interpersonal family
turmoil and/or intrapersonal distress (mood disorder, thinking disorder,
brain disease): (g assault; bad checks; embezzlement (under $100.00);

{4
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from and related to the battery of misdemeanor offense categories
contained in the D. C. Criminal Code, and certain compilations of
felony and misdemecanor offenses obtained from the office of the
principal prosecutor.!*® Further Project consideration of the question
resulted in the initial judgment to “divert” two types of cases coming
within the two categories having highest predictable divertibility
potential, and meeting the [ollowing criteria:

. Indecent act charge, or other charge indicating male
exhibitionism
a. under 50 years of age
b. any number of previous convictions for the same offense
¢. may have had previous psychiatric study and therapy
d. exclude male prostitutes and homosexuals

2. Assault or threatened assault in a menacing manner, within
the first degree of kinship

a. no age limit; however, adults only
b. no previous conviction of assault

false pretenses; possession of obscene pictures—especially in certain age
groups; soliciting for lewd or immoral purposes; threats 1w do bodily
harm; unlawful entry—especially in certain age groups).

{#) The offending behavier by itsell is not suggestive of mental disorder:
{affray; carrying dangerous weapon; disorderly house; fomication; fraudu-
lent advertising: gambling pools and bookmaking).

{5) Offenses where the behavior involved is unclear: (e.g. accessory belore the
fact as principal; concealment by conditional vendee; destroying movahle
property; destroying private property—arson; unlawful use of property

U,

149, Of particular interest was a listing of “Lesser Included Offenses for
Standard Crimes in the District of Columbia® since some of the cases referred for
diversion in the course of the Project were found to involve felony charges “broken-
down™ to misdemeanors, for example “assault with a dangerous weapon” 2
felony carrying a maximum term of imprisonment of ten years, could be broken-
down to a misdemeanor charge of “simple asault” (maximum one year) or “arry-
ing a dangerous weapon” (maximum one year) or “threats” (maximum six monthsj.
Similarly, the felony “carnal knowledge,” threatening o maximum penalty of thirty
years, eould be broken-down to a misdemeanor charge of “indecent act,” or “at-
tempted carnal knowledge" cirrying maximum penalties of one year, The lelony
of "lorgery” (one to ten years) could be broken-down ta the misdemeanor “false
pretenses” (one year): the felony of “burglary” (five to 30 years) coulil be broken
down to the misdemeanors of “attempied burglary (one year): or “destroving pri-
vate property” (six months) or “petit larceny” (one year); the felony of “rape”
(30 years) could be broken-down 1o the misdemeanor offense of “attempied rape”
{one year) or “indecent act” (three months) or "simple assault™ jone year); and
80 on.



480 CONNECTICUT LAW REVIEW [Vol. G:432

c. male or female defendants, including
spouse against spouse, (excluding separated or divorced
couples)
parent against child or stepchild,
child against parent or stepparent,
sibling against sibling,

These became in fact the initial categories ol persons to be referred
to the Project for diversion by the prosecutor offices,

An early meeting with a representative of the principal prosecutor’s
office produced the following agreed-upon list of olfense categorics
as potentially divertible from both the Project's and the prosecutor's
points of view; with the exceptions of “soliciting for prostitution,”
“chronic gamblers,” "unauthorized users of vehicles,” and “purse-
snatchers,” all came to be categories from which the Project's clients
were drawn, in the phased order shown:

Phases 1 (“Pilot™), 11, 111
marital offenses (husband-wife assaults)
child abuse

Phases 11, 111
indecent exposure
voyeurism (peeping tom)
indecent act or proposal
soliciting for prostitution or lewd and immoral purposes

Phases 11, 111
simple marihuana cases
dangerous drugs (other than heroin), eg., "LSD"

Phases 11, 111
attempted arson (first olfense)
“chronic” petty olfenses, e.g., shoplilting
bad-check passing
unauthorized use of vehicles (“joy-riders™)
purse-snatching

Criterta of Inclusion; Exclusion; Re-anclusion

The decision to divert initially one offense category at a time, over
a period ol several months’ time, was reached in consultation with
the principal prosecutor’s oflice: the basic consideration here was the
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hypothesis shared with the court’s prosecutorial system that this
procedure would afford needed elements of contral and perspective
over the diversion. Recidivism research considerations, particularly
those going to the need to establish “comparative” groups of charged
offenders, processed normally through the system, also were influen-
tial. And, the utilization ol “categories” rather than a “drop-by”
method of referral, was expressly mentioned by the public defender
agency as a referral method considered less vulnerable to “adversary”
use and misuse of the fact of referral.

The decision to divert cases involving misdemeanor charges but
not felonies, unless broken-down to misdemeanors, reached in con-
sultation with the principal prosecutor’s office, was based on an
eventually shared purpose to determine whether persons accused of
minor offenses could successfully be diverted, before seeking to divert
persons charged with offenses of a more serious nature.'®® Initially,
the “pilot” group of referrals for diversion was restricted to “first
offenders,” i.e. persons with no record of prior conviction of assaultive
crime. In fact, however, second offenders were referred by at least one
prosecutor, and after the pilot phase of the Project, no express limita-
tion on prior offenses was maintained. Two-thirds of the accused
offenders referred, diverted, and followed-up for recidivism had prior
arrest or conviction records.

Persons charged with prostitution offenses were excluded as a
divertible category, despite Project and prosecutor interest in seeking
to divert them,'®! because the Project concluded that the financial
rewards of prostitution and the “pimp system” made successful place-
ment in treatment programs highly unlikely. Persons charged with
gambling offenses, favored by the Project, were excluded as divertible
subjects in part because of the principal prosecutor’s belief that the
types of lawyers engaged by such persons would not cooperate with
the Project. Automobile “joy-riders” (unauthorized use of a vehicle)
were excluded by the prosecutor's office because these mainly involved
young persons who already were the special target clientele of Cross-
roads. Simple marihuana and other drug-use cases initially were ex-

150, 5. 798 places no eligibility limit on divertible defendants aecording to the
gravity of the charges against them, their “dangerousness,” their past criminal
record, and so forth. See note 115 supra.

151. The Metropolitan Police Department also expressed interest in experi-
ments with the “mental health” diversion of arrested prostitutes, as an alternative
to the “revolving door” of arrests and fines or jail.
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cluded as a divertible category by the prosecutor because a newly
appointed chief initially considered it “a very serious offense;” such
cases eventually came to be referred and diverted. Alcoholics were
initially excluded because of Project doubts concerning their
amenability to treatment; this opinion later was revised, in part be-
cause alcoholics were not always effectively sereened out, and several
persons charged with offenses related to alcoholism were accepted
and diverted. Persons charged with a variety of minor sexual oflenses
initially were not accepted by one prosecutor’s office as a divertible
category, but subsequently came to be included—following the
Project’s success in diverting this type of case from the other pros-
ecutor's office. Certain kinds of non-violent property offenses, as well
as intra-family assault cases, were included because of a shared
interest in diverting cases where experience suggested that normal
prosecutorial methods were [requently unavailing in preventing
recidivism, and where mental illness was thought possibly to be
causally involved.

Administration of the Critervia
Locating Divertible Cases:

The methods used for locating accused subjects varied during the
course of the Project. Initially the "pilot” group of intra-family as-
sault cases came from individual assistants who were assisted in the
process by Project research staff assigned as court liaisons to the
prosecutor's office. The procedure for locating potential divertees
utilized by the prosecutor's office was developed in consultation with
Project staff; it was described in a prosecutor’s office memorandum
dated February 17, 1969 entitled NIMH Project for Pre-Trial Diver-
sion of Accused Offenders, which was distributed to all assistants.

Subsequently, locating cases became a principal function of the
Project’s court liaison who was present at the prosecutor’s office each
morning from 9:00 to 12:00. He was based at the main front desk
where he could examine the arrest and lock-up lists, make calls to
and receive calls from the Project’s own offices, confer with assistants
concerning cases he or they believed suitable for diversion, and have
screening interviews with potential divertees, Eventually, as described
below, it no longer proved necessary for the Project liaison to be based
in the prosecutor’s office, and most cases were located by direct tele-
phone contacts initiated by individual assistants and by defense
lawyers,
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The process by which cases were located for referral was informal
but not unstructured. After the eligibility categories had been estal-
lished, standards for selection were set down on a criteria card pre-
pared by the Project and distributed to the prosecutors.’™ This card
also described the steps to be taken leading to the informal screening
hearing at the courthouse, where the initial agreement to divert
would occur.

The Project also developed a checklist of procedures used by the
Project liaison at the prosecutor's office.’??

152, The terms of the criteria card distributed in the bffice of the principal
prosecutor were as follows:

1. Cases may be either citizens complaint or arrest cases. All parties

{including complainant) must agree to the accused’s participation in

the Project.

2. Current categories of cases being accepled; misdemeanors involy.

ing (a) husband-wife assaults, parent-child assaults and child abuse,

(b} sexual deviancy, whatever the charge, (¢} non-violent property of-

fenses including shoplifting, bad-.check writing and false pretenses,

5 Select cases in the above categories where the possibility of arvest

and prosecution would be high, absent referrals o the Project,

4. Clients should net be narcotic addicts (hard drugs).

5. Clients should meet Bail Agency requirements lor bail, bond, or

recognizance if already under arrest.

6. Defense attorneys must reguest B0-day continuances in cases where

there has already been an arrest,

7. Set up an informal hearing with a Project representative, an
Assistant UL S Anterncy, the accused and the complainant. 11 no
Project representative is present in order to set up the hearing, call
the Project.

153,

1. Check Marshall’s list {lock-up list) in the U, 5. Attorney’s Office
to see if any cases appear to fit into a Project criteria.

2. Interview in lock-up sl if case meets Project criteria for diver-
sion {a) give accused a Project card, amd (b) go up o U 5 Attormey’s
Office and check if papered,

3. If papered and paper is still in the US. Attorney's Office. get
an assistant to write on paper “OK for Project” and sign the card
stating no ohjection to B-day continuanee. Either append the eard
to the paper or take the card (and perhaps the paper) up to assign-
ment court, I paper in assignment couwrt—go up and get it and bring
it down to the U, 5 Attorney's Office and repeat procedures. 11 case
has not been papered yet get B HL (LS. Aty Hadson) or any assistant
to paper it and clear it for Project.

4. Get name of defense attorney, if assigned in the criminal justice
office, and notify him about the Project or pick up his name in as-
signent court,

5, Defense attorney shoubd reguest continuance at arraignment il
it has been possible to contact him before aned clear Project with him
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Locating cases in the principal prosecutor's office occurred in three
“phases.” The lirst or “pilot” phase involved locating cases concern-
ing intra-family assaults. The second phase occurred when the Project
also located cases involving non-violent property offenses, such as
petit larceny, false pretenses, and unlawiul entry; minor sex offenses,
such as indecent act and sodomy; and, eventually, simple drug-use
and possession cases, In the third phase the Project accepted located
cases on an "open’ basis, i.e., cases involving charges of all the above
types of ollenses, and others selected for referral by individual
prosecutors and defense lawyers, on an ad hoe basis,

Cases coming from the municipal prosecutor’s office were initially
limited to those involving charges of indecent exposure. Subsequently,
any case involving an alleged sexual offense coming under the juris-
diction of this office could be referred to the Project, including inde-
cent act, attempted sodomy, solicitation for lewd purposes, and sex
vagrancy.!™

Screening of Subjects in “Lock-up™ and “On-bail”;

Obtaining Consents:

Once the criteria for selection were established, locating accused
subjects, screening them for referral, and obtaining necessary con-
sents from them, from the prosecutor's office, and from defense law-
yers, were the main foci of the referral stage of the diversion process.
In general the methods used were the same whether the accused was

and his client. Or if the continuance cannot be arranged, then the
assistant will allow a regular teial date to be set and we will attempt
to get the defense attorney to agree to participation in the Project
and he can then get the continuance, e, before original trial date
COMES up.

1534. The criteria card provided:

I. Category of cases being accepted: misdemeanors involving any
offense of sexuval deviancy, for example, Peeping Tom, Indecent Ex-
posure, Indecent Act or Proposal, and Disorderly Sex where arvest
grew oul of deviant behavior.

2. No age limitation.
All parties must agree to the accused’s participation in Project,
Clients should not be narcotic addicts (hard dvugs).
Clients should meet Bail Agency requirements for bail, bond,
ar n:ugm:lnm_ if alveady under arrest,

f. Defense attoroeys must request Hhday continuances in cases
where there has already been an arvest,

7o Set hearings fov any afternoon between | pom. and 3 pom, and
notify Mr. 5. B. or N. G, of the Project’s staff.

oAb
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in the courthouse "lock-up,” or on bail. The respective roles and
tasks performed by Project staff and court officers changed somewhat
as experience was gained in the course of the Project’s operations.

By Project Court Liaison: During Phases 1 and 11, the Project’s
court liaison (a law student or social work counselor) had responsibil-
ity for screening located suitable subjects for referral, and for securing
oral consents from the defense attorney involved, the assistant in-
volved or the prosecutor’s office liaison, Consents of the accuseds
themselves, to Project participation, were subsequently obtained in
writing. During Phase I, and initially during Phase 11, this screening
process involved interviewing clients at the courthouse and arranging
for and being present at informal screening hearings, usually in the
assistant’s cubicle, in each case. In addition, the Project liaison had
to inform the prosecutor’s office liaison and the assistants as well as
the defense attorneys, on a day-to-day basis, about the Project’s criteria
for referral, its objectives in screening a client for referral, and the
tasks which the Project was prepared to undertake for its clients.1%

By Defense Attorneys’ Action: Throughout the term of the Project,
defense attorneys brought cases they had located 1o the attention of
the Project for screening. In such situations, the defense attorney him-
self sought prosecutor clearance through the assistants or the pros-
ecutor’s office liaison.1%®

By Prosecutors’ Action: The assistant prosecutors during Phase I,
located divertible cases, brought them to the attention of the Project
for screening, and participated in the informal screening hearings.
They also were the officials from whom the Project liaison had to
obtain consents for diversion referral. In Phase Il they continued to
“flag" cases and sit in on the informal hearings, but were no longer
authorized to consent to diversion referral; this had hecome the pros-
ecutor’s office liaison's job. In Phase I11 they referred cases to the
Project for screening either directly by telephone or indirectly by

155. He was respounsible too for walking the client o the Project offices for
the first appointment during Phase 1 and for sciting up the lirst Project appoint-
ment during Phases 11 and 111,

156. He alw sought clearance from the Comt, at anaignment of his clicnt,
when requesting 2 90-day continuance, for diversion purposes. He woukld be pres-
ent at the informal screening hearving which ocourned fn the assistant prosccutor’s
cubicle, when diversion was discusscd and propased,
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suggesting referral to the defense attorney and/or the prosecutor’s
office liaison '™

By Prosecutor's Office Liaison Action: During Phase 1 there was
no liaison to the Project designated as such by the prosecutor’s office,
though there was a "quasi-liaison.” an assistant assigned as a person
with whom Project staff could deal if problems arose. He did not
function to consent to cases for diversion or to hold the informal
screening hearings, During Phase 11, prosecutor’s office liaisons were
appointed and functioned to flag cases for referral and to consent to
cases brought up by the Project’s liaison, by assistants, or by defense
attorneys for diversion, as well as to participate in the informal pre-
dismissal “disposition” hearings, described below, During Phase 111
of the Project, most diversion referrals were by telephone and in-
formal screening hearings were not held. The Project’s limson no
longer functioned at the prosecutor’s office and went there only to
solve specific problems brought to his attention. The prosecutor’s
office liaison in Phase 11l no longer functioned to flag cases, but
primarily to consent to cases for diversion, hold the pre-dismissal
“disposition” hearings, and deal with specific problems as they arose.

The Screeming Process
In the Prosecutor's Office:

During Phases I and 11 of the Project, the Project’s liaison, stationed
at the main front desk of the prosecutor’s office where all cases got
papered, checked the marshall's list of people who already were ar-
raigned and who usually were being held at the lock-up in the court-
house, awaiting bond hearings, and the lock-up list of those who had
been arrested within the past 48 hours, but who still awaited arraign-
ment, for suitable cases for referral.

In addition to locating clients charged with Project-suitable crimes,
the liaison would attempt at this step to “screen-out” defendants ac-
cording to Project-stipulated and prosecutor-agreed criteria, especially
persons arrested on a drug related offense, as well as those arrested
on other charges, but who were on hard drugs.

The liaison also examined the arresting officer’s case-jacket which
had been prepared for court, including the officer’s fact-sheet on the

157. At all times, they consented to the defense lawyers' requests for continu-
ances of trials, for purposes of the accuseds’ participation in the diversion Project.
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accused and the attached prior arrest record. The Project’s liaison
would question the police oflicer for "excludable” characteristics; e.g.,
whether the person was “on drugs” although without a record of drug
use, whether he or she had exceptionally weak comumunity ties, or a
lack of funds, which might legally preclude making personal or finan-
cial bond. The liaison would thereafter proceed to the lock-up to
screen the accused, unless the accused alveady had been released (by
making stationhouse bond or other means) before the Project had
become involved.

In the Lock-up:

The lock-up consisted of a large enclosure which might contain 30
to 40 people. Screening a client meant gaining admission into the
lock-up and there attempting to interview the accused to determine
if he was likely to cooperate once released. Because the conditions of
this initial screening interview were perceived by Project staff as de-
humanizing (for the interviewer and the accused), the Project attempt-
ed o have its location moved into the prosecutor’s office; the
procedural complexity of such a release made this impossible,

Bail agency staff in the lock-up were able to inform the Project’s
liaison whether particular prospective clients were likely to make
bail. I not, this factor normally precluded the accused from being
considered further in the screening process. 1 bail seemed assured,
the liaison would talk to the accused, explain the Project and invite
his consent. The liaison also would make a fairly detailed check on
the accused’s background (marital situation, employment, community
ties, education, prior arrests on similar charges) which could be
checked against the record in the prosecutor’s office, or at the bail
agency, to help appraise the accused's credibility. The next step was
to locate the defense attorney, explain the Project to him and learn
whether he was willing to have the client referred for diversion to
the Project.

Acquiving Defense and Prosecutor Consents:

Generally persons in the lock-up would have their counsel appoint-
ed at the time ol wrraignment, although some had private counsel.
The Project’s Liaison frequentdy had to locate delense counsel later
the same morning, during wralgnment in assignment court, or he
would go to the Criminal Justice Act otlice 1o et counsel’s name,
and phone him tor the Project office.
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Once delense counsel was located and had signified that diversion
would be acceptable, the liaison would locate the prosecutor who had
papered the case for his approval of diversion. Often the prosecutor
would be consulted prior to the defense attorney, to get his prospec-
tive consent, especially if defense counsel was not easily located or was
not yet appointed or otherwise retained. The prosecutor's office
liaison or, in Phase 1, the prosecutor who papered the case, would
write "referral approved” on the case-jacket, in this way notifying
the prosecutor in assignment court to cooperate in securing a con-
tinuance. The defense attorney, finally, would move the judge for a
90-day continuance, which request avoided speedy trial issues.

“Informal Seveening Hearimg"—Accuseds’ "Suitability”:

During Phase 1 and most of Phase 11, the Project’s liaison set up an
informal screening hearing, in the prosecutor’s office, for each poten-
tial diversion. Artending were: the accused, the complainant and for
an arresting police officer, the defense attorney, the prosecuting attor-
ney or the prosecutor’s office liaison, and the Project’s linison. The
Project’s liaison would explain the Project and make certain the
accused understood what his responsibilities to the Project were and
what the Project’s responsibilities were to him. The Project’s liaison
would also make the final determination as to suitability for diver-
sion. If the accused were found “suitable” (i.e. potentially divertible)
the Project linison walked with the client to the Project ollices to
begin evaluation, or he wrranged a first appointment,

The informal screening hearing, like the other screening proce-
dures at the courthouse, did not comprise an adequate vehicle for
determining suitability for diversion, although it was sufficient for
screening purposes. Experience showed that only the in-depth evalua-
tive interviews at Project offices (see Evaluation and Placement), pro-
vided a complete basis tor realistic suitability determinations.

Prosecutor's Office “ Turn-Over” Problem:

During approximately two and one-half vears of operations, five
different linisons (including the “quasi-liaisons” of Phase 1) were
appointed by the prosecutor's office. As one liaison became familiar
with the Project and his role, he would be translerred from that
office. Similar “turn-over” rates applied to the other assistants work-
ing with the Project, with similar retrogressive, il unavoidable, effects,
Pretmling Phase 111, however, the prosecutor’s oftice appointed a new
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liaison with a promise that he would function in that capacity for
some time. When this promise was tulfilled, and the turnover in
assistants also decreased markedly during this period, the added
stability and regularity helped make the Project’s courthouse opera-
tions more rapid and effective, and gave the Project’s courthouse
work greater recognition. By the time of Phase 111, courthouse screen-
ing methods had been greatly simplified. The Project’s reputation
with the prosecutor’s office was established, and all assistants were
educated as to what the Project did and could do. The Project was
more visible to the assistants (and to defense attorneys), whether or
not a Project liaison was maintained in the prosecutor’s office.

Elimination of the Informal Seveening Hearing:

One result of these developments was that by Phase 111, the infor-
mal screening hearings were no longer held at the prosecutor’s office.
Questions involving divertibility for the most part were handled by
telephone. Although the accused, during this phase, received his first
introduction to the Project "second-hand,” no increase in unmo-
tivated or mismotivated subjects was noticed, following elimination
of the informal hearing. Thus, during Phase 111, the locating-screen-
ing stage of the diversion process shifted from Project staff to pros-
ecutor’s office staff: most referrals for diversion were direct telephone
referrals from the prosecutor’s office liaison, individual assistants, and
individual defense attorneys. The Project’s liaison no longer assumed
major responsibility for locating and screening cases for the Project.
The prosecutor's office liaison was similarly atfected. Although he
continued to refer cases to the Project, flagging cases became a sec-
ondary role. His most important functions had become consenting to
diversion of cases located by assistants for referral to the Project, keep-
ing track of all cases referred, and holding informal “disposition”
hearings for all cases. The Project’s screening role was now carried
out by telephone and by its evaluation process at its own ollices.

Project Reception of Subjects—Intake Screening

Prasecutor and Defense Lawyer Telephone Refervals:

During Phase 1, following the informal screening hearing in the
prosecutor’s office, the Project liaison normally walked with the ac-
cused to the Project's offices which were, originally, only several
blocks away. The process during the beginning of Phase 11 was sim-
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ilar in that accuseds screened for referral were usually escorted to the
Project offices by a Project social work counselor. In Phase 111, most
courthouse-originating reterrals came by telephone and were handled
by a social work counselor-receptionist.

Negotiations with the prosecutors’ offices, coupled with efforts
aimed at “educating” defense attorneys as to how the Project could
serve particular types of defendants, resulted in an increasing number
of telephone relerrals by defense attorneys. Such referrals were
handled differently than those coming directly from the prosecutors
and the court. A receptionist-social work counselor would often ex-
plain the operations of the Project to the defense attorney, and also
outline the steps which the attorney needed to take in order to obtain
the consent to diversion of the prosecutor and the necessary 90-day
continuance, thus effectively beginning the diversion process. The
suitability for diversion of a detense-referred subject was then initially
screened by the social work counselor during this telephone conversa-
tion. Determinations of probable divertibility in this situation de-
pended almost entirely upon description of the nature and surround-
ing circumstances of the charge. If the client’s behavior indicated pos-
sible emotional or mental problems, the social work counselor would
schedule an appointment for the defendant; she would also contact
the Project’s court liaison to facilitate obtaining the needed prosecu-
torial consent.

Subject Consent to Diversion and Release of Information:

When the diversion client arrived at the Project for his first ap-
pointment, the social work counselor would explain the function
of the Project and make it clear to the client that he was being seen
only for an evaluation, during which the client’s participation could
be terminated at any point by him or, if there was a lack of coopera-
tion, by the Project. He was told that a final decision on acceptance
for diversion would depend on the outcome of a subsequent clinical
conference, where the evaluation findings were presented and con-
sidered, The diversion client’s response was observed by the social
work counselor as indicative of the client’s desire to cooperate and
the level of motivation present to deal with his problem, if any.

Three administrative lorms were completed during the intake in-
terview: (1) an 11-page background information form (“Form 1) con-
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taining a number ol kev questions indicative ol the client’s family
situation, marital problems, monetiry problems, psychiatric history,
etc.; (2) a “release of information™ form, which enabled the Project
to contact and request information lrom hospitals or other social
service institutions with which the cdient might have had past con-
tact; and (3) a “consent” form by which the client who agreed to par-
ticipate in the Project consented to a submission ol reports concern-
ing his Project involvement to the prosecuting and defense attorneys,
The above aspects of the intake procedure were performed by a social-
work counselor or a professional social worker during Phase 1 and the
beginning of Phase II. Later, the completion of the administrative
forms became the sole responsibility of a social work counselor,

The Project's intake procedure also included a social work inter-
view. Handled by a professional social worker during the early phases
of Project operations, but not thereafter, the social work interview
was designed to inform the Project about the client's childhood and
adolescent experiences, sexual development, job history, etc. The in-
interview usually was completed within one and one-half hours, after
which an appointment would be arranged for the client with the
Project psychiatrist.'™ The psychiatric interview might be completed
in one session but more often required subsequent interviews, which
also were arranged by a social work counselor.

During Phase Il operations, the functions of the professional
social worker were eliminated and the role of the Project psychiatrists
became mainly that of consultation. The new clinical design respon-
sible for these changes encompassed an expanded version of the
original social work interview, which required the social work counse-
lor to conduct two or three one-hour or one and one-hall hour sessions
with the client. These sessions were designed to reveal whether the
client had specific problems with which the Project could assist him.
The social work counselor would compose a report of the three in
terviews lor presentation at the clinical conlerence, described helow.
Whenever difficulties in identifying an emotional or mental problem

158, The making of such scheiduled appointments by Project clients might
entail some difficulty, if the clicnt o bome v joh o transportation problems 1o
solve, Did the client have vansportation to the office® If not a counselor wouk)
pick the client up ar his home or ol Was the client alile o get time ofl from his
job I not, the counsclon, depeiding upon whether the emplover konew, or could
know, of the charge, would contact the chent’s supersisor at work o see i arrange
ments could be made for the clicn 1o complete his intake inter iows,
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were encountered, the social work counselor would arrange for psy-
chiatric interviews. Thus, with the expansion of the social work coun-
selor’s role, the intake process merged with that of evaluation.

Project Acceptance and Evaluation of Subjects

Acceptance For Diversion:

Cases were “accepted” into the Project at two times. A tentative
screening acceptance occurred at the prosecutor’s office (or in some
cases over the telephone) when the Project agreed to consider a case
for evaluation. The second acceptance occurred at the Project’s clin-
ical conference when it was decided whether the Project would work
with the case, i.e., complete the evaluation and seck to place the
person charged in a treatment program. Dilficult cases might require
additional clinical conferences.

Evaluation For Mental Health Diversion—Changes in the Process:

During the 24 months of clinical evaluation operations of the
Project, several changes took place. Originally a traditional clinical
model of intake and evaluation was utilized with a fixed hierarchy:
paraprofessional, social worker, psychiatrist, team conference. This
entailed a somewhat rigid, time-consuming sequence of evaluation
procedures, As the Project matured, the clinical model changed, in-
corporating ideas from the field of community psychiatry, especially
the abolition of the hierarchy and the encouragement of autonomy
and augmented responsibility at the social work counselor staff level,
These changes affected many aspects of the Project’s work, including
speed of intake, evaluation and placement, staff composition and
dispositions. In view of the bearing of clinical evaluation methods
upon the question of cost, time, and man-power feasibility, this sec-
tion depicts the Project’s clinical operations, in some detail, over the
three Phases of the study.1®®

159, The Project’s chinical procedures have been separated, for analytic pur-
poses, into three phases previously alluded to. The first phase, involving the so-
called “pilot group,” entailed elinical evaluations amd treatment placement recom-
mendations for eighteen subjects, All were persons accused of intra-family assault,
including three cases of child-abuse. The sccond phase involved clinical work with
fifty clients in four hroad but specifically-defined offense categories, namely, intra-
E-Ilmi.l}r asmanlt cases, non-violent property offenses, drug use or possession cnses,
and minor sexual offenses. These defendants were seen during a 12-month period.
The third and final phase, which occupied the last eight months of Project clinical
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Phase I: The pilot groups of subjects were evaluated through what,
in retrospect, appeared to be overly structured procedures. Subjects
were led through an orderly and organized sequence of clinical meet-
ings and interviews, with emphasis on the filling-out of forms. The
first contact with the clinical operation of the Project involved an
interview by the subject with a social work counselor for the purpose
of completing a detailed personal history and background form
(Form 1). This task might take as long as two hours. Following this,
the Project’s professional social worker saw the client for one and one-
half or two hours, and frequently conducted a second interview of
similar duration. Finally, the psychiatrist saw the client for one or
two visits of one to two hours each. If psychological testing was war-
ranted, arrangements were made with a clinical psychologist affiliated
with the Project to do so. The client’s spouse or “significant family
members” were also seen by either the social worker or psychiatrist,
and sometimes by both. All clinical material gathered during these
multiple interviews was written up and presented at a staff con-
ference. The intake process, as described, sometimes took three weeks
before conference could take place. The conference was attended by
all persons who evaluated the client and at least one other staff psy-
chiatrist or the medical director, who was a psychiatrist. Frequently
other staff members, and occasionally the legal director, were present.
At this large conference, a team effort was made to formulate the
psychodynamics and ego defenses of the case. The psychiatrists
present would make a clinical diagnosis and prognosis, and then
decide whether treatment would be recommended. If treatment was
proposed, a plan was formulated by the psychiatrists and given to
the counselor for implementation. A formal report to the defense
and prosecuting attorneys was drafted by the examining psychiatrist
and "edited" and cleared by the Project legal director.

Phase II: The early months of this phase were devoted to an at-
tempt to simplify the clinical operations and procedures devised dur-
ing the first phase. It was found practicable to function without the
professional social worker. Other staff changes occured during this
period including a decrease of psychiatrists’ time on the Project and a
corresponding increase in the counselors' time, Coincident with these

work, involved some ninety-four clients and an open-intake system without Project-
stipulated limitation by offense categories, but involving diversion mainly within
the same categories.
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developments, and perhaps related to them, was the temporary falling-
off of cases referred to the Project by the prosecutors. This phenom-
enon was related to political issues, in particular to a change in
political Administration and in the identity of the principal chict
prosecutor. Project stalf morale was affected adversely by this develop-
ment and by another unanticipated problem: a need to move the
Project offices from their original location, near the court house. The
clinical conference schedule broke down both in format and fre-
quency. Staff members, who thought they understood their roles,
were faced with change and the need for new role definitions. Phase
11 came to be perceived by Project staff as transitional, and occupied
with growing pains that affected all members. Two positive gains in-
volved the paraprofessional counselors: they became more confident
in their clinical tasks and they learned how to use the treatment re-
sources available in the community.

Phase I1]: During this period the clinical staff became more cohe-
sive and effective in its teamwork, with a comfortable adaptation to
an increasing case load. Some administrative reorganizations occurred
after the move of the Project offices to its new location, beyond walk-
ing distance, but within a short public transportation ride, from the
courthouse. A better organized and more effective conference became
the backbone of clinical working procedures. The counselors attend-
ed a series of teaching sessions on interview techniques. Weekly con-
ferences were held with all counselors in attendance where all active
cases were discussed as to current status and anticipated future
changes. The clinical staff conference developed into a freewheeling
discussion of cases, with the main focus not on formal diagnosis, but
rather on the problems a particular client presented to an evaluator,
and on projected difficulties in placement and follow-up.

By the beginning of Phase 111 the psychiatrist had stopped routine-
ly seeing all subjects himself and the evaluation became the responsi-
bility of the counselors. The overall supervision of Project operations
by the legal director also required less time, as a law and psychology
trained "administrative director” took over most staff supervisory and
coordinating tasks. The staff psychiatrist functioned less as the expert
and more as a resource person at the clinical staff conference, at
which the counselor presented the case with a formulated treatment
plan. As counselors grew more conlident of their ability to evaluate
cases, they also prepared clear and precise reports. Only rarely would
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the counselor need to reinterview the subject because ol an incom-
plete evaluation, The counsclor came to anticipate difliculties in the
evaluation and to present them at the stalf conference, prior to his
completed evaluation, for guidance as 1o how to conduct future in-
terviews, The counselors often initiated steps to implement the treat-
ment plans they presented. Whereas placement had once been slow
and difficult, it now was a smooth and eflicient process with accused
subjects rapidly being placed in settings they felt comfortable in, and
which were also acceptable to the prosecutors. In addition to their
other responsibilities, the counselors themselves prepared the formal
written reports to be sent to concerned prosecuting and delense
lawyers, to which the psychiatrist usually added a final paragraph
summing up the clinical evaluation of the client. These reports were
now reviewed by the Project legal director only periodically.

The development of clinical operations within the Project through
three discrete sequences was paralleled by a development of the skills
and clinical responsibilities of the social work counselors. In general,
placement of Project clients was more successful in Phase 111 than in
earlier phases.

Successful placement for Project and, thereby, court purposes
meant referral of a subject to a treatment agency that agreed to accept
him, and the establishment of an ongoing relationship between the
accused and the agency or the Project, beyond initial contact. Project
counselors employing a traditional psychiatric clinic model, compara-
ble to a child guidance clinic, initially related to their clients without
emotional investment. They felt expected to behave scientifically and
objectively toward clientele. This produced a degree of role strain
and inappropriateness which occasionally resulted in psychological
abandonments of bewildered and anxious clients. When the counse-
lors had learned to establish early alliances with their clients, emo-
tional investments were sustained and expanded not only through
the periods of evaluation but often far beyond placements and the
beginnings of therapy. Emotional commitment on the part of the
counselor resulted in a better definition of their clients’ needs, and
more appropriate, acceptable, and accepting treatment plans.

As others have observed,'™ the speedy and encouraging engagement
of a person’s first motivation for treatment will yield the best treat-

160. See, for example, the testimony of prosecutor Robert F. Leonand, in /973
Hearings, supra notc 16 at 406.
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ment results and the smoothest entry into treatment. The Project’s
counselors and psychiatric staff re-learned this familiar lesson after
some early frustrations and [ailures. During the peak period ol case
Joad, the time element was crucial, and counselors went quickly "to
bat” for clients, who needed and wanted help right away. Final con-
ferences were held with a minimum of delay, treatment plans were
anticipated and occasionally implemented before conference.

Project experience suggests that the average person, formally ac-
cused of crime for the first time, is awed and confused by the complex
criminal justice system, its many players, procedures and rituals. 1f
this same person is subsequently, or even alternatively, introduced to
a complex mental health system, with an equally confusing number
of specialists, interviews and rituals, he is likely to feel up against a
formidable structure indeed. He will feel that he has to do or say
something “special” to finally insure the help he believes was prom-
ised early in his acquaintance with the diversion system. The Project
made all changes possible to obviate this condition. For the most part,
evaluative screening lor treatment was ultimately conducted by the
counselor himself, without the client being subjected to a battery of
diagnostic interviews or test situations. The worried, beleagured
client found in his consistent and supportive counselor a guide to
the mental health system, an advocate of his case, and a broker for
treatment, when it was indicated.

The progressively greater contributions to the evaluation-place-
ment processi—the central element in diversion—made by Project-
experienced paraprofessionals is suggested by the following sequence:
during Phase 1 operations (lasting four months), two psychiatrists,
one social worker and two social work counselors were involved in
evaluating and placing eighteen accusedsclients; during Phase 11
operations (lasting twelve months), two psychiatrists and four social
work counselors were involved in evaluating and placing fifty ac-
cuseds-clients; and during Phase 111 operations (lasting eight months),
one psychiatrist and four social work counselors evaluated and
Placed ninety-four accuseds-clients.

Project Diversion to Community Mental Health Services;
The Paraprofessional Staff “Counseling” Function:

The recommendation of the Project clinical staff served as the
Catalyst for beginning the placement stage of the diversion process.



1974) DIVERSION 407

Depending upon the results of the clinical evaluation, placement of
a client in an appropriate therapeutic setting might involve: group
therapy, individual psychotherapy, vocational rehabilitation, or
family or individual counseling. Such placements were not always
with established mental health service agencies and were not exclu-
sively for treatment of a classified mental illness; for example, in one
case a client was recommended to engage in a counseling relationship
with a priest who had known him since early childhood. In a number
of others, counseling relationships were established with Project so-
cial work counselor staff, pending, but sometimes in licu of, place-
ment in a mental health therapy program.

Increasingly throughout the three phases of the Project, placement
was the responsibility of social work counselors, although the project’s
psychiatrists participated too. The mechanics of effectively placing
a client involved: (1) informing the client of the clinical conference
recommendation and helping him face the realities of the problems
which had brought him to his present situation;'! (2) contacting the
placement facility to arrange the client’s entrance—in some instances
the client was requested to contact the placement facility, as part of
the therapeutic plan; (3) responding to placement facilities requests
for summaries of Project evaluations, before they accepted clients; (4)
finding supportive social services and substitute treatment programs
when the suggested placement facilities reported themselves unable
1o accept clients; (5) insuring that clients kept their appointments at
treatment facilities, which sometimes required that counselors ac-
company clients there; (6) maintaining regular “follow-up” contacts
with placement [acilities to insure that Project clients were attending
and to learn if the therapist felt that therapy could be supported in
any manner; (7) recording the above in the client’s project folder, and
writing reports for the prosecutor and defense lawyer, outlining the
course of the client's involvement in the treatment program.

During Phase III, counseling relationships were set up between
the social work counselors and some eighteen accused-subjects, pend-
ing placements of the clients in psychiatric treatment programs. This

161. This is related to, and may be considered the Project’s alternative to, the
admission of guilt which, for example, was urged by the U, 5 Department of
Justice o be made a condition precedent to diversion. S. 798, in its preamble, sug-
gests diverted persons should be accuseds who “accept responsibility for their be-
havior and admit their need for (rehabilitative) assistance.™
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type of interim “placement” required the Project social work counse-
lor to see the client in weekly sessions of one hour or more, during
which the counselor established rapport with the client and offered
him guidance with his problems. When special difficulties were en-
countered the social work counselor consulted with the Project
psychiatrist.

Originally, placement was seen as a complex process of relating to
treatment agencies by: (a) knowing the places, the people, the sys-
tems, and their particular assets and liabilities; (b) building rapport
with them, based upon mutual respect; (¢) working as a "broker” or
“match-maker” between our clients and treatment agencies, with di-
version cases being accepted, in part, as a function of the known
availability of treatment resources in the community. Prior to the
referral of the first group of cases, Project psychiatrists had responsi-
bility for developing relations with the District's “area’” community
mental health centers, and the Project’s professional social worker
had similar responsibility with respect to the District’s employment
assistance agencies pending collaboration with Crossroads. Meetings
were held by this stalf with the heads of pertinent programs, at which
the purposes and planned procedures of the diversion unit were ex-
plained, and expressions of cooperation were solicited. Meetings of
this type were also held with the administrative head of the District’s
mental health directorate and key officials concerned with the provi-
sion of mental health services to the courts, including the director of
Legal Psychiatric Services, Gradually, Project contacts with the men-
tal health and rehabilitation agencies devolved upon the social work
counselors, who, supported by the Project’s professional psychiatric
and legal stalf, established and maintained a wide range of referral,
placement, and follow-up contacts with individual treatment workers
in the agencies involved,

In part because of the inability of existing treatment resources to
accept placement of the Project’s clients within the time limits neces-
sary to the accomplishment by the Project of its special aims, but in
part also because of the Project stafl’s interest in gaining such experi-
ence and providing such services, Project social work counselors
undertook, as mentioned above, to enter into supportive relation-
ships with a number of Project clients; and the Project's psychiatrist-
medical director undertook 1o organize and conduct therapy groups
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for a number of the Project’s accused sex offender cases at the
Georgetown University Medical Center.

The results of the placement process, according to the several cate-
gories of diverted offenders, are described supra at note 119,

Project "Slim” Reports te FProsecutors and Defense Attorneys—
Project "Oversighting” of Accuseds

The method, contents, and timing of reports developed by the
Project concerning accuseds being diverted were important in several
respects. First, they provided the court—more specifically, the prosecu-
tor's office—as the social agency “responsible” for the accused’s situa-
tion, and the defense lawyer, with the information that another
agency, the Project, a community related agency, was involved in an
“overseeing” relationship!®® with the accused. They also commu-
nicated basic data about the accused’s mental, emotional, and social
problems, and what was being done about them, and some prognosis
by the Project and/or by other social agencies. At no time and in no
way, however, did the Project reports convey information concerning
the accused's legal “guilt,” assumption of moral “responsibility,” or
feelings of “remorse” or "'repentence."' And they avoided the use ol
traditional psychiatric nosology.

The principal prosecutor initially asked the Project to report as
much detailed information as possible concerning the accused’s men-
tal or emotional problems, including diagnosis, but at no time did he
request information related to the accused's guilt, complicity or re-
morse. Since we wished to minimize the likelihood that our reports
would be used in an adversary way in proceedings “against” the ac-
cused, we limited the diagnostic information provided, and in most
cases, avoided attaching mental illness labels. Prosecutor experience,
familiarity, and growing confidence in the Project’s policies and
procedures led to an acceptance of the non-psychiatric style of the
Project's "slim" reports; prosecutors found the information we
provided adequate for their purposes of being informed of the ac-

162. The author suggests the term “oversight” be used instead ol “supervision,”
for the over-seeing activity performed by diversion units with respect to clients
whom they have placed or are placing in “service” programs, in the community.
The term “oversight” might help distinguish diversion activity from other activ-
ities such as probation or parole “supervision.”

168. See note 161 supra.
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cused’'s situation and weatment efforts until the time of trial or
dismissal.

It proved necessary for the Project to make a first report (“interim
preliminary report”) within ten days of the accused'’s referral to the
Project. Its purpose was vital—to let the prosecutor (and defense attor-
ney) know that the referred accused had, in fact, showed up at the
Project’s offices and was involved in the Project’s diversionary process
of evaluation and placement.

Next came the "preliminary report” furnishing the Project's “eval-
uation” of the accused’s problems, and its recommendation for deal-
ing with them. Thereafter, brief "weeckly reports” in a set form were
sent to advise whether the Project continued to be involved with the
accused, whether the accused was generally cooperative, whether he
was then involved in an on-going therapy program, and whether his
address had changed. Finally, there was the “disposition report”
which recapped the accused’s situation and what had been done about
it, and included the Project’s recommendation for disposition. In
time, the “weekly report” type of form was used also for both the
“interim-preliminary report” and the “preliminary report,” while the
final or “disposition report” became the only detailed report.

Legal Disposition of Subject’s Criminal Charges; Informal
Prosecutor Dispostitan Hrfﬂriﬂg.\'; Project Recommendations

The Project’s legal involvement with clients culminated with a
disposition hearing, initially held in the office of the chief assistant
prosecutor, but subsequently and normally held in the individual
prosecutor's cubicle. It was the adopted procedure that the decision
to no-paper or nolle prosse the diverted case would officially be
presented, or confirmed, to the accused at this hearing.

During Phase 1, which included the eighteen “pilot” cases of intra-
family assault, disposition hearings tended to be sporadic, without
structured procedure. Doubts as to whether disposition hearings
would be held during this phase arose mainly as a function of two
types of cases being diverted at this time: one involving formal
Fllarges, and the other involving citizens' complaints in which hear-
ngs were not held. In the charged cases from this early group, hear-
mngs were usually held a few days belore trial. Present were the chief
assistant prosecutor, an assistant, the accused, the complainant-wife,
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the defense attorney, and three Project representatives, including
research staff.

By Phase 11, the procedures had become sufficiently defined so that
a disposition hearing was held in the office of the prosecutor involved
for each person who had been charged with an offense and referred
to the Project for diversion. The Project regularly undertook to re-
mind the prosecutor and defense attorney that the client had a trial
date scheduled for the following week, and that a disposition hearing
should be held before that time. Once a hearing had been set for a
certain date and time, the Project also took steps to assure that the
defendant would be present. Normally, the disposition hearing was
scheduled before but on the same date as the trial.

During most of the diversion operations, both the prosecutors’
offices assigned prosecutor liaisons to handle the Project’s diversion
cases, including the disposition hearings. Oceasionally, the prosecutor
liaison would not be available because of other duties and the Pro-
ject’s liaison would locate a substitute prosecutor. If the hearing was
scheduled for one of the early days of the week, the atmosphere was
confused and chaotic, with police officers in and out and around the
cubicles and crowding the corridors, looking for prosecutors to paper
their cases.

At the hearing, based upon the Project's follow-up and disposition
reports, the prosecutor would decide either to dismiss the charges or
to go ahead with trial. The Project liaison saw the prosecutor alone
and answered any guestions concerning the reports sent by the Pro-
ject to his office. He would also be asked whether the Project felt that
the client would recidivate. Any special [actors concerning the diver-
sion or the accused’s situation would also be presented to the prosecu-
tor in advance.1™

In all cases in which Project clients had continued to work with
their problems, Project reports would be favorable—even if a success-

164. For example, onc subject had been arvested for an offense which was
linked to a drinking problem. She had been placed in therapy to help solve the
drinking problem and had displayed progress. Nevertheless, on what was con-
sidered to have been one of the more stressful days of her life, Le., the day of the
disposition hearing, she reverted to aleohol to help get through the hearing, The
Project Haison informed the prosecutor that the client had been drinking earlier
but reaffirmed the final report’s assessment that the cient had made progress with
her alcoholic problem. The prosecutor accepted this interpretation of the situation,
with the result that the hearing proceeded satisfactorily, and the case was nolle
frrossed,
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ful placement in a treatment lacility could not be made, or was not in-
dicated. A lavorable “disposition™ or “final™ report normally sufficed
for the prosccutor to dismiss the charge. The accused would be in-
formed by the prosecutor that, based on a favorable recommendation
by the Project, his office was going to enter a nolle prosequi in the
case. The subject was also informed that the charges pending against
him were going to be dismissed, subject to being reopened if some
extraordinary situation arose. The accused was told that the possi-
bility of reopening the case was not to be considered a threat, but that
under the law, there were circumstances where a charge could be re-
instituted. Finally he was inlormed that if he got into trouble again,
the prosecuting office would have no choice but to prosecute. The
accused was requested to call either the prosecutor’s office or the Pro-

for assistance il he at any time felt he might again get involved
in criminal behavior.

After the hearing had ended, the prosecutor noted on the criminal
case jacket that the case was to be nolled. The subject accused was
then told he or she should go to the courthouse and wait until his or
her name was called. When this eccurred, the accused would be ex-
pected to stand, at which time his or her case would be formally dis-
missed by the judge. Both the defense lawyer and the Project liaison
usually went to the courtroom to assist the client, in case of questions.

In every case but one where the Project’s report was favorable, the
prosecutor dismissed the charges. In the lone case where the charges
were not dropped, the reason given by the prosecutor was that the
accused subject had recidivated (i.e., been re-arrested) after being re-
ferred 1o the Project. On that occasion, the prosecutor consolidated
the charges so that all the charges, including those for which he had
been referred to the Project, came up on the same day, before one
judge. The Project was used here to help support a recommendation
in connection with the client’s sentencing.

In other Project cases where clients recidivated (were re-arrested)
before the trial date, the Project’s recommendations for diversion
were nevertheless accepted, and the charges were dropped; the sub-
Jects were advised 1o use the resources of the Project whenever they
felt help was necessary.

Requests jor Additional Time to Divert:

Occasionally, the Project linison informed the prosccutor that the
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Project felt more time was needed to deal adequately with the
accused-subject’s needs. On those occasions, the Project would reguest
the prosecutor's consent to additional 90-day continuances, which
never were refused. The defense lawyer and subject would also be
informed by the Project when it considered additional time to be
needed for diversion; the regular disposition hearing would neverthe-
less be held, and the defendant required to go to court at that
time to get the additional necessary continuance. During Phase 11, a
more convenient method was found o secure additionally needed
time. Whenever the Project believed a continuance would be neces-
sary, the defense attorney would be contacted and informed that a
continuance was recommended and that he should try to obtain a
praecipe form ol request for a continuance at least 48 hours prior to
the scheduled trial date. He was also told that the Project would
notify the prosecutor in order to remove any difficulty in obtaining
the latter’s consent to the praecipe. The defense attorney filled out
the form requesting a continuance on behalf of the accused and ob-
tained the prosecutor’s signature signifying that the government
agreed to a continuance. The form was then submitted to a judge
who granted the request, without necessity for the defendant’s pres-
ence in court. 1%

Diversion Project Staff; Data and Forms

A fairly traditional hierarchy characterized the Project’s initial
staff composition, with a lawyer-teacher “legal director” and a psy-
chiatrist-teacher “medical director” serving as operational co-directors
of the Project. The legal director'™ was mainly responsible for the

165. Phase 111 was similar to Phase 11 except that the time scheduled for the
hearing was changed from the morning of trial to the afternoon of the prior Fri-
day. This was found to be a better arrangement, for two reasons. Under the prior
arrangement, the rooms and corridors where the hearings were held tended to get
over-crowded . with police officers searching for prosecutors to paper their cases,
making it difficult to hold disposition hearings without continuous outside pres-
sures intertupting them. Friday afternoons, by comparison, were quiet; the pros-
ecutors had sufficient peace and time to talk with the accuseds. Another advantage
arose from the fact that Friday hearings gave the prosecutor’s office sufficient time
to notify the witnesses involved that the case had been disposed of and that their
presence was no. longer necessary—saving the government twenty dellars a day per
person.

166, The author of this article was the Project’s Legal Divector, it's program
director, and the author of the Project’s Final Report 1o N.LM.H., January 1, 1972
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study’s design, as proposed to the granting agency, for the overall
supervision of its implementation, and for reporting the progressive
and final results to the granting agency. He also had the special task
of securing necessary cooperation from the prosecuting and defense
agencies involved; he and the medical director were directly responsi-
ble for “negotiating” the categories of cases to be diverted with the
prosecuting agencies. The medical director was responsible for ob-
taining the cooperation of mental health workers and agencies, and
for supervising the evaluation methods of the Project. Midway
through the Project's operations, the full-time position of adminis-
rative director was created and filled by a psychology-trained law
graduate who had, until then, been involved mainly with assisting the
co-directors and conducting legal research.

A behavioral scientist was in charge of the “process” research, the
research concerning problems encountered in establishing a mental
health pre-trial diversion unit. A research (and clinical) psychologist,
later aided by a consultant research design social scientist, was respon-
sible for the design and implementation of the recidivism research. A
professional social worker functioned during the early stages of the
Project in various areas, including the interviewing of clients and the
establishment of relations with vocational rehabilitation agencies.
Three consulting psychiatrists, interested in innovative methods of
working with mentally ill accused offenders, were at various times
affiliated with the Project’s staff, mainly to assist in evaluation and
placement of clients.

From four to six social work counselors (or assistants) formed the
backbone of the Project’s clinical team and did a variety of tasks,
including screening-evaluation, placement and counseling of clients;
perhaps their most complicated job was Project liaison at the court-
house, The principal social work assistants included (at various times)
two law school students, a college student receptionist-secretary, an
inner-city paraprofessional, and an ex-inmate paraprofessional with
prior experience with the District’s offender rehabilitation project.
He and a law student developed and carried out, at different times,
the court liaison tasks. The Project’s court liaison had to exercise dis-
€retion and sensitivity in seeking appropriate referrals to the Project
from the prosecutors’ offices. This involved establishing working
Telationships with the prosecuting attorneys. He was responsible for
Betting the assistant involved in each case to agree to his client’s being
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referred to the Project. If the case presented unusual problems, the
Project’s legal director or administrative director was called on to
assist the parties involved in claritying legal issues, duties and respon-
sibilities, and, where appropriate, to assist in seeking to have the case
referred to the Project. The Project liaison was responsible for seeing
that the accused showed up at the Project offices to begin his inter-
views. He occasionally administered a general intake interview (Form
1) and social work interviews. He arranged for the psychiatric inter-
views, secured the accused's signature on various consent agreements,
and began working with his case as soon as the psvchiatric and social
work staff had established a treatment program for the accused. In
some cases he or the social work counselor, having obtained a signed
consent form from the accused, had to obtain the client’s previous
records from mental health facilities or other institutions with which
the accused had been involved. He made follow-up contacts with the
client at least once a week and recorded these. This might involve
telephone contact, office appointments and field visits. He presented
his cases at the weekly follow-up meetings which were found necessary
to avoid "losing” track of cases diverted or in process of diversion,
and related what was going on with the client, what had been accom-
plished, what needed to be done. He wrote weekly follow-up reports
and, if necessary, interim preliminary reports after conferences with
psychiatrists and other staff members. The prosecuting and defense
attorneys received these reports to keep them advised of the clients
progress and present status,'%

167. A number of forms were developed by the Project to collect, retain and
utilize information regarding each accused-subject. See the text supra at note 158,
Included were:

A “Basic Data Form,” in the shape of a large index card, upon which the recep-
tionist recorded a few basic facts concerning each referral, elicited and received
normally by telephone, including the accused's name, address and telephone
number, the identity of the prosecuting and (if any} defense attorney, the Ih, C
Code Section charged with having been violated, and the trial date, if set.

A short (two paragraphs) “Consent Agreement” in which the accused signified
that he understood the Project’s features and purposes, volunteered to participate
in it, knew reports concerning his involvement in it would be communicated to
the prosceutor and his own lawyer, and understood that he would be free at any
time to terminate his relationship with the Project but that the prosecutor and his
lawyer would be notified of such termination.

Another short "Complainant Consent Agreement” form used mainly in intra-
family assault cases, in which the complainant signified his understanding of the
Project and agreed to withdraw his or her complaint upon the accused’s satisfac-
tory involvement with the Project
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Recidivism Research

Introduction:

Basic to the Project and to the continuing demands of criminal
justice system experimentation in reform is the hypothesis that the
diversion of accused offenders will not result in more crime in the
community than could be expected using conventional prosecutorial
and correctional methods. In order to test this hypothesis, the Project
made a study of the "recidivism"'* of one hundred of our divertees
as compared to a similar group of other accused defendants who had
not had the opportunity to participate in the Project. Since future
experimental as well as service programs of “diversion” are expected
to be required to establish data on recidivism, the procedures em-
ployed by our Project are described in detail.

Development of Recidivism Research Design:

Several general approaches were initially considered for conducting
the recidivism study. Of these, two appeared theoretically applicable.
One was to compare the rate of recidivism of Project clients to the
general recidivism rate for misdemeanants in the District of Colum-

A onec-sentence "Consent  Agreement” by which the accused authorized the
Project to receive, from cooperating public and private agencies, information and
reports concerning him or her, in their possession.

“Form 1,” an 11-page social-psychological background information form, which
included basic data concerning the accused's family situation, education, marital
problems, monetary situation, psychiatric history, and so on, which was used by
the staff for clinical evaluation and placement.

"Form 2, a one-page clinical evaluation and placement form on which there
were recorded the evaluator’s judgments concerning the optimum mental health
program and any other rehabilitative programs recommended for the accused, as
well as the feasible recommendations for these types of programs—given the known
available facilities.

A “Clinical Evaluation Summary” form, which recorded the staff or consulting
psychiatrist's judgments concerning the accused’s cgo strength, prognosis, and
diagnosis, and the recommended treatment plan.

A “Follow-up” form, on which were recorded the dates and places and means
of contacts made by the social work counselors with the accused or the treatment
or rehabilitation agency concerning the accused and his involvment in the program.

168. For purposes of this study, “recidivism” was equated with re-arrest and
Dot conviction. The design and execution of the recidivism and cost analysis re-
8earch was the special responsibility of Dr. Steve Karp, of the George Washington
u“ii'l‘l‘sit}l Department of Sociology.
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bia. This approach was found not feasible on practical grounds, as no
such data was found to be available in usable form, The second gen-
eral approach, which was adopted, involved the use of a contrel or
comparison group of offenders. Such a group would be "followed-up”
to assess recidivism in the same manner as diversion clients, but
would not obtain any of the other services provided for clients of this
Project. This approach offered the possibility of comparing two
groups equivalent except for their participation in pre-trial mental
health diversion. Any differences which might be found in recidivism
between the two groups could then be attributed to diversion.

The optimal method for carrying out such a control group study,
from a research point of view, was to identity a pool of potential di-
version clients and then assign each, at random, to either the diver-
sion or control group. Such random assignment could be expected to
maximize the likelihood that diversion and control groups were
similar with regard to all possible characteristics which might affect
recidivism except, ol course, participation in the diversion Project,
the characteristic under study. A proposal to use this optimal ap-
proach met firm opposition, on legal and ethical grounds, from the
principal prosecutor’s office, and was abandoned.

Another possibility—found acceptable to Project staff as well as
to both prosecutor’s offices—was to select a separate comparison group
from whatever court records were available and to match these cases
to the Project’s clients in as many ways as possible to attempt to insure
comparability of the groups on characteristics of possible relevance
to recidivism. Although this approach was less desirable than the
randomized control study which had been earlier proposed, it was
considered the most feasible approach. We designated this approach
as a “comparison” rather than “control” group study.

Further consideration and negotiation of the best means of obtain-
ing comparison-group cases produced an agreed-upon procedure
whereby, after completing referral of all subjects in the specific cate-
gories agreed to for pre-trial diversion, the principal prosecutor’s
office would continue to refer names of otherwise “eligible” subjects.
The Project would not divert or even contact such individuals per-
sonally, but rather use their records for comparison group purposes.
This approach initially resulted in so few referrals of comparison
cases that it also was abandoned in favor of procedures, described
below, which utilized court and prosecutor records.
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Definition of the Pre-Trial Diversion Follow-Up Sample:

Through its history, the Project received 164 subjects for diversion.
However, not all of these clients were followed-up to determine
whether they had “recidivated” following participation in the Pro-
ject.'™ The noted research-oriented decisions reduced to 104 the num-
ber of clients who were followed up to assess recidivism. Of these, 58
were accused of minor sex offenses, 23 of property offenses, 19
of minor drug offenses and four fell into a class of miscellaneous
offenses. Although the last four were followed up (none recidivated),
it was felt that it would be particularly difficult to obtain an appro-
priate group of comparison cases to match with these “miscellanecus
offense” clients, who tended to have been accused of crimes against
persons and to have been brought up on weapons or assault charges.

169. A major subgroup of clients entered the Project during its final stages, in
the fall of 1970. In order to complete the Project by June, 1971, it was necessary
to complete the follow-up studies on recidivism by Febroary, 1971, so that time
would be available for collection and analysis of data and development of an ac-
count of the results. Thus, for these latter clients, it would have been possible to
follow them for no more than three to six months after they entered the Project.
It was felt this would not be a sufficient period of time in which to arrive at any
meaningful data on recidivism. A minimum of six months from the time of enter-
ing the Project was set for follow-up, and there accordingly were dropped from the
recidivism aspect of the Project, those clients (more than forty) who had not been
in the Project long cnough to permit at least six months' follow-up.

A second group of subjects eliminated from the recidivism aspect of the re-
search were those persons charged with intra-family assault, including child abuse.
For the most part, these were the Project’s carliest clients, seen at the outset of
the Project. This decision, made prior to the Project’s gaining any information
about their recidivism status, was based upon several considerations. It was very
difficult to define the group legally. Many of these clients were never formally
charged or arrested, but were sent through the Citizen's Complaint Section of the
U. 5. Attorney’s Office. This had the effect of distinguishing these clients from all
of the others, who had been formally charged with crimes. Similarly, assessment
of recidivism of this group was complex and difficult because of the citizen’s com-
plaint aspect. Would the Project, for example, consider a client, initially brought
to its attention via a citizen’s complaint, as a recidivist, if a new complaint were
lodged against him, or would it be required, as with all other clients, that he be
arrested and formally charged with a erime? This problem was compounded by
the fact that many of the citizen’s complaints were initiated by the spouse of the
client. It was readily conceived that recidivism of such a client might hinge more
on how well he was getting along with his wife at a particular time than on
Whether he had committed some new crime following participation in our Project.
In view of these considerations, it was felt that inclusion of the Project’s intra-
flmll-,e assault and child abuse cases in the follow-up study of recidivism would
SEIve 1o obscure, rather than clarify, an understanding of the effects of pre-trial

Version,
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In this way, the Project ended up with 100 of its 164 diversion clients
as the subjects for its study on recidivism.

Depending upon when they entered the Project, clients were fol-
lowed for a period of from seven to 21 months from the date of initial
contact with us. Table 3 below!™ provides the distribution of periods
of follow-up. It will be seen that on the average, clients were followed
for 12.2 months.

Procedures for Selection of a Comparison Group:

The principal sources of comparison group subjects came from rec-
ords of individuals arrested prior to the start of the present Project,
principally during 1968-69.

In order to minimize the possibility that biased comparison group
selection, rather than effects of pre-trial diversion, would be the prin-
cipal factor in determining relative rates of recidivism, comparison
cases were selected to match, as closely as possible, clients with regard
to several criteria:

Nature of the offense. Of particular importance here was considera-
tion of both the formal charge and the description of events which
brought on the charge, so that comparison cases might not include—
to a preater extent than clients—individuals charged with more seri-
ous offenses who had had their charges reduced (e.g., a client charged

170,
TABLE 3
Follow-Up Periods [or Checking Recidivism
Number Number
af Months of Clients
7 1
8 12
9 16
10 25
11 4
12 12
13 3
14 1
15 4
16 5
17 2
18 5
19 i
20 1
21 i

Mean Number of Months 12.23
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only with receiving stolen property should not be matched with a
comparison case originally arrested for burglary who had had that
charge subsequently reduced to receiving stolen property).

Sex

Race

Age

Prior arrest record

Place of residence (District of Columbia or elsewhere). Matching
in this category was particularly important because the follow-up
procedures checked for recidivism only in District of Columbia
courts; thus, were the comparison group to have more D. C. residents
than the client group, there could be greater likelihood that members
of this group would commit future offenses in D. C. and would show
up as recidivists in D. C. court records.

Other proposed categories of matching, such as education, history
of pri{:rr psychiatric treatment, employment status, marital status and
household income could not be used due to the frequent lack of such
information in the records of comparison cases. Table 4, below,!™

171.

TABLE 4
Characteristics of Diversion and Comparison Groups

Diversion Group Comparison Group

Number 100 100

Male 82 89

Female 18 11

White 47 44 (469}

Black and other 53 51 (4T

Unknown 5

Age runge 18-78 18-73

Mean age 28 29

Prior arrest record 60 (619,) 47 (6190)

No prior arrest record 30 (399, 50 (3997)

Unknown 1 23

D. C. resident 70 67 (719%,)

Non-resident 30 27 (Fhory

Unknown ]

Sex Offenses 58 58

Property offenses 23 23

Drug offenscs 19 19

Range—months of follow-up 7-21 7-21

Mean months of follow-up 12.23 12.23
Where, on some items, status of all subjects was not known, percentage figures

were computed on the assumption that the unknowns would split in the same

Proportion as known subjects.
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provides data for clients and comparison cases on the various cate-
gories used for matching.

As specific procedures for selection of comparison cases varied
according to the nature of the offense, these will be described
separately.

Comparison Cases, Minor Sex Offenders: The comparison group
of minor sex offenders was collected from the files of the Corporation
Counsel's Office. The files were searched for all sex offenders charged
during the calendar year 1968, the year preceding initiation of our
Project. This type of comparison group selection was simplified be-
cause of the procedure followed by the Corporation Counsel's Office
of maintaining a separate file of sex offenders. Table 5 below!™
provides matching data on client and comparison cases charged with
sex offenses.

Comparison Cases, Non-Fiolent Property Offenders: For this group
the Project research staff used the computerized index prepared by

172.
TABLE 5
Minor Sex Offenses
Diversion Group Comparison Group

Number 58 58
Female 2 3

Male 56 55
White 23 (409 26 (49%,)
Black 35 (G09%) 27 (51%)
Unknown ] ]

Age Tange 18-7% 20-78
Mean age 35 M

Prior arrest record 37 (659 26 (T49)
No prior arrest record 20 (35%,) 9 (269L)
Unknown 11 2%

D. C. resident 44 (7697 88 (739,)
Non-resident 14 (24°0) 14 (27%)
Unknown 0 fi

Type of offense

Indecent exposure 29 30
Indecent act 10 10
Peeping tom 4 G
Disarderly sex 5 o
Soliciting, lewd purposes L 0
Soliciting, prostitution 2 0
Sodomy and attempted sodomy 5 3
Other 2 ]

*  See footnote to Table 2, above.
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the Criminal Clerk’s Office of the Court of General Sessions, The
cases are compiled monthly (with an annual index) and include all
offenders handled by the court. This also includes cases in which
the defendant was “no-papered” by one of the prosecutor’s offices,
thereby never having been formally before the court. The cases are
listed alphabetically by the defendant’s last name. In addition to the
defendant’s name and charge, the index lists the case number, the
file date (when the case was papered or no-papered), judgment date
(for cases which were disposed of by a judge), disposition date, bond
amount, and disposition.

To obtain the comparison group, the diversion group was surveyed
to determine its basic personal data characteristics. This included
offense, prior criminal record, race distribution, and residence. Then
the index was entered at every 50 pages and the first two names of
persons charged with one of the non-violent property offenses were
drawn. For example, the diversion group had 11 petit larceny cases.
Research staff entered the index at every 60 pages and drew the first
two names charged with petit larceny. If there was an alias mentioned,
a third name was drawn. This resulted in 44 names. These were then
looked up in the files of the D. C. Bail Agency. From these files
personal data characteristics were obtained for all cases. Using that
information, the final selection took place and 11 cases were drawn
that best matched the characteristics of those in the diversion group
charged with petit larceny.

In the case of the receiving stolen property category, the index was
entered at every 25 pages, resulting in 87 cases [rom which three were
drawn. This procedure continued until the 23 cases for the compari-
50N group were secured,

Table 6, below,'™ provides matching data on client and compari-
son cases charged with property offenses.

Comparison Cases, Simple Drug Offenders: The procedure was
essentially the same as described above for minor property offenses.
One difference was that there was no attempt to break the group
down by more specific legal charges. All comparison grou p members
were charged with vielation of the Uniform Narcotics Act. The index
Was entered every ten pages, resulting in 113 persons and 19 were
selected from these; a personal data characteristic that was important
in matching this comparison group to the diversion group was level
of education. Since m: any of the diversion group were college students,
it was necessary to ensure that this was also true of the comparison
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group. Table 7, below, provides matching data on minor drug
offenders in client and comparison group.

173
TARBLE 6
Non-Violent Property Offenses
Diversion Grouf Comparison Group

Number 23 21
Male 15 18
Female 8 b
White f 2
Black 17 21
Apge Tange 18-47 18-46
Apge mean 25 8
Prior arrest record 17 19
No prior arrest record 6 4
Prior psychiatric treatment B 9
Ne prior psychiatric treatment 15 12
Resident of D. C. 18 19
Non-resident 5 4
Type of offense

Petit larceny 11 11

Unlawful entry 2 2

Receiving stolen property 3 3

Arson 1 1

Burglary 5 3

Destruction of property 2 2

Robbery 1 1

174.
TABLE 7
Minor Drug Offenses
Diversion Group Comparison Grouf

Number 19 19
Male L 16
Female 8 3
White 18 16
Black 1 3
Age Tange 18-23 18-29
Mean age 20 21
Education

Bth grade or less ] 0

9th-12th grade 8 &

Some college or more H] 10

Unknown 0 1
Prior arrest record 6 2
No prior arrest record 13 17
Resident of D, C, 8 1]
Non-resident 11 9
Type of offrnse

Possession of marihuana ' |

Violation of Uniform Narcotics Act 16 18
PIC-dangerous drugs | Y]
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It should be noted from Tables 3-7 that comparison and clients
were mitched very closely on all of the variables used. This does not,
of course, guarantee that the groups did nov differ in other ways
which could be relevant to recidivism,

Procedures for Obtaining Follow-Up Data on Recidivism:

For purposes of the present Project, recidivism was defined as be-
ing charged with any new crime other than a traffic offense during
a specified period following the charge which brought the client to
the Project or into the comparison group. As has already been noted,
this follow-up period varied from seven to 21 months.

For the diversion group, the date when the client was first seen by
a member of the Project staff was considered the beginning of the
time period. For the comparison group, the beginning time was the
date of the original charge which led to that person being selected
for the comparison group. The end of the time period for the diver-
sion group was generally January 30, 1971. For the comparison group,
sex olfenders, who were sclected for 1968 offenses, were checked
through December 31, 1969, Drug and property offenders, selected for
1969 offenses, were checked 10 November 30, 1970, and January 30,
1971, respectively.

We thus had follow-up data covering a longer period of time for
the comparison cases than for Project clients. In order to equate
follow-up periods of the two groups, so that clients would have as
much opportunity—with regard to time—in which to recidivate as
comparison cases, the following procedures were adopted.

Each sex offender among the comparison sample was randomly
paired with one client sex offender. The comparison subject was then
followed up, for purposes of the present study, for as long as had
been the client with whom he was paired. Thus, for example, if com-
parison case A4 was paired with Client L and Client L had been fol-
lowed up for only eight months, 4 would be considered in terms of
Possible recidivism only during his first eight months of follow-up.
This procedure also was followed for property and drug offenders.
Thus, the duration of follow-up was exactly equated for client and
“Omparison groups.

There were several problems with the above procedures. First, it
Was possible to check for recidivism only in the District of Colum-

- Since about 307, of both the comparison and diversion groups
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were non-residents, this undoubtedly resulted in an underestimate of
the total number of recidivists, However, as pointed out earlier, since
the number of non-residents in each group was equal this should have
had no effect on the relative recidivism rates of clients and compari-
SOT Cases.

Another dilference between comparison cases and clients was that
3297 of the comparison cases had to serve an average of 45 days in jail
for the offenses which brought them to our attention, whereas all
diverted clients avoided this through participation in the Project. It
is difficult to assess the eftects of this on rates of recidivism in
the two groups, in part because criminal behavior within jail is rare-
ly reported.

Also, the time period during which they were studied was slightly
different for the diversion and comparison groups. The comparison
group was checked for recidivism in 1969 and 1970, whereas the diver-
sion group was checked in 1970 and 197)1. There may have been
changes in arrest procedures, charging procedures, and in the accumu.
lation of data for the computerized index between 1969 and 1971, It
was assumed that these differences are slight and would not substan-
tially affect the general results.

The total length of time over which recidivism was checked (12
months) must, however, be cited as an important limitation of the
present study. For instance, Adams, et. al.,'" found in a number of
studies for the D. C. Department of Corrections that recidivism in-
creased consistently during the second and third year of time in the
community. A longer period of follow-up would have been useful in
ascertaining the absolute figures for recidivism, but, in the Project’s
opinion, the relative figures were likely to remain the same.

Cost Analysis Research

With increasing frequency, studies evaluating new approaches to
corrections and rehabilitation have addressed themselves not only to
traditional methods ol assessing the benelits of such approaches, as
rates of recidivism, but also to the costs of the new programs relative
to the costs of the procedures they are designed 1o replace. Adams!™
cites a number of studies using cost analysis techniques and suggests

175. Adams, ct. al., Post-felrase Performance of 432 Reformatory Releases,
ReseancH Report Mo, 11, 10 G Deesersest oF Conmpanioss (1906Y9),
176. Id.
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ghat such techniques should be a regular part of corrections research.

For the present Project a cost analysis was designed 1o answer two
questions: How much does it cost society to divert an accused criminal
to community mental health resourcest How much does it cost not to
divert him, iLe, to let him proceed through the normal eriminal
process? By comparing the two answers, there can be calculated the
net cost to, or gain by, society in providing mental health pre-trial
diversion services to accused offenders.

On their face, these questions appeared relatively simple to answer,
The cost of pre-trial diversion could be calculated by taking the cost
of the Project and dividing it by the number of clients serviced. The
cost of not being in the Project could be arrived at by computing the
various costs of trying, and incarcerating or following on probation,
those ol the comparison cases which resulted in convictions. How-
ever, this simplicity is deceptive. With regard to pre-trial diversion
costs, the costs of a demonstration rescarch project do not represent
the costs merely of providing services to clients. The Project contain-
ed a rescarch program as well as numerous activities and costs asso-
ciated with carrying out the special tunctions of a demonstration
grant. On the other side of the ledger, the Project made use of numer-
ous community resources to help is clients—acting as a referral or
placement agency for treatment services offered in the community.
As some of these community resources are operated with public
monies, expenses incurred by these agencies on behalf of the Project’s
clients might be considered as part of the costs of pre-trial diversion.

With regard to comparison cases, i.e., to accused persons processed
through the court system in the normal manner, the costs associated
with trial, incarceration or probation actually represent only a small
part of the surlace of public expenditures. Other aspects of public
cost, difficult to assess, might include the following considerations.

A considerable number of the comparison sample ol accused offend-
ers used in the present study received o jail term of some duration.
Such individuals were, by being incarcerated, taken out of the class
of wiape earners. Some of the societal costs that would result from this
include a reduction in taxes paid while in jail, the family of the pri
saner going on wellare, and reduced job possibilities (and thus in-
come and taxes) alter being released from jail, due to a prison record.
To further extend these possibilities, one might pose possible mental
health disturbances avising lor both the prisoner and his family as a
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result, at least in part, of his being jailed. Ideally, a comparison of
social costs, in the broadest sense, ol pre-trial diversion and normally
prosecuted cases would require a long-term, intensive follow-up of
individuals, with the opportunity to record various instances of use of
public services. This was, of course, impossible for a Project having
limited duration, funds, and manpower, The cost analysis was there-
fore restricted to relatively few items of immediate cost which could
be ascertained from Project and public records. Such limitations sug-
gest that the results of the cost analysis should be considered only in
terms of representing immediate and obvious costs.

Procedures:

Three types of cost estimates of pre-trial diversion were obtained.
The first (and least pertinent) estimates the cost, per client, of provid-
ing a mental health pre-trial diversion demonstration project. This
was obtained by dividing the total cost of the grant project by the
total number of clients processed for diversion purposes. As part of
the total cost of the Project, there was included an estimate of trial
and related costs for those clients who dropped out of the Project and
were tried on the original offenses which had brought them to the
attention of the Project.

A second estimate of costs of pre-trial diversion considered only
those costs of the Project involved in service to clients, eliminating
costs attributable to the rescarch aspects of the Project. In order to
obtain this estimate, the total cost of salaries of Project staff members
during the life of the Project was allocated either to research or to
clinical (service) activities. It was calculated that 5097 of total Project
salaries was paid for research staff or research activities of clinical
staff and administrators. On this basis, 5097 of the cost of the demon-
stration Project was allocated to research and 509 to service. The
second estimate of the per client cost of an innovating pre-trial diver-
sion service, was obtained by dividing 509, of the total cost of the
Project over its life by the total number of clients serviced.

A third estimate of costs of pre-trial diversion took into considera-
tion the fact that the Project could not and did not uniformly provide
services in a manner that was most efficient and least costly. For ex-
ample, considerable time and expense wis devoted to initial contacts
with prosecuting and other court officials, to recruitment, to explora
tion of various types of accused offenders to work with, and of various



518 CONNECTICUT LAW REVIEW [Vol. 6:432

methods of providing the diversion services involved. It was not until
relatively late in the Project that the experiences derived during the
early history could be translated into smooth, efficient, and relatively
inexpensive methods of providing the diversion services. In order to
estimate the cost of providing mental health pre-trial diversion serv-
ices in an ongoing, efficient manner, an estimate was obtained of per
client cost of such service during the three months’ period of highest
client intake (July through September, 1970). This was obtained by
taking total Project costs for the three-month period, subtracting 509
of those costs as being allocated to research activities, and dividing
the resulting total expense by the number of clients processed during
the three-month period.

To estimate the costs of not receiving pre-trial diversion services,
a sample of the 100 comparison cases selected for assessing recidivism
was used. 25 of the 100 comparison cases—minor sex offenders, non-
violent property olfenders, and minor drug offenders—were selected at
random from the total group of comparison cases falling into each
offense category. Court and bail records were searched with regard to
each of the 25 companion cases in order to determine the costs incur-
red for these individuals due to trying them, imprisoning them, fol-
lowing them on probation, and for evaluating and treating them for
mental-iliness. Estimates of the cost of each of these activities were
based upon the estimates obtained for the Offender Rehabilitation
Project of the Legal Aid Agency for the District of Columbia by the
Institute of Criminal Law and Procedure of the Georgetown Univer-
sity Law Center, as being most appropriate to represent costs in the
District of Columbia courts and correction system. Because these
costs were based upon ligures for 1967-1969, 59, was added to them
to account for increased salaries and other costs in the two years
ensuing between the Offender Rehabilitation Project and this study.
Figures for cost of trial and cost of processing of prisoners from court
to prison and then out of prison were based upon various estimates
provided by other correction studies, since the Offender Rehabilita-
tion Project provided no estimates for these items,

REsEARCH FINDINGS
Recidivism Findings
The basic objective of the recidivism research was to ascertain
Whether accused persons who secured pre-trial diversion to the treat-
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ment programs of our Project would be any more likely to commit
further crimes, or to be accused of their commission, than comparable
individuals processed normally through the criminal justice system.
Table 8177 contains the basic findings ol the recidivism study. Twelve
of 100 accused persons referred to the project for diversion were re-
arrested, as compared to 15 of 100 comparison cases. Although this
difference is not statistically sufficient to show that persons referred
for diversion will do better than normally prosecuted cases, the data
does support the hypothesis that pre-trial diversion to mental health
treatment programs of certain kinds of charged offenders will not
lead to a higher incidence of arrestrecidivism than normal pros-
ecutorial procedures. To put this another way, mental health diver-
sion is shown to be at least as likely as criminal prosecution (and
non-prosecution) to prevent recidivism, at least among certain kinds
of offenders.1™®

It should be noted that four of the 12 persons included in the diver-
sion group recidivist count had, in fact, not been finally accepted or
placed by the project, having instead been deemed inappropriate for
diversion sometime during the evaluation process. It was decided not
to exclude them from the diversion group for purposes of the recidiv-
ism research, because their recidivism was considered to be as relevant
to the diversion process as the recidivism of comparison cases, nolle
prossed for whatever meritorious or non-meritorious reason, would
be relevant to the prosecutorial process. It should also be noted that

177.
TABLE B
Recidivism Rate for Diversion and Comparison Groups
Diversion Group Comparison Group
N=100 N=100

Number of Number of

Recidivists Recidivists
Minor drug offenses i} 1
Minor property offenses A 10
Minor sex offenses 7 4
Total 12 15

178. The above finding should be considered having in mind that although
recidivism was defined in terms of subsequent arrests, many arrests do not result
in convictions, but rather in dismissals and acquinals. For example, in the District
of Columbia, some 48 percent of persons charged with misdemeanor offenses in
the DLC. Court of General Sessicons in 1965 were acquitted or had their cases
dismissed. See PCCDC. Filty percent case “mortality” was the national estimate
made by the PCLEA].
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at least four of the Project’s eight placed clients who recidivated
were rearrested only during the project’s evaluation and placement
process, that is, before, not after, the dismissals of their cases,

In addition to the above comparison of recidivism rates among
clients and comparison cases, an analysis was also made of personal
characteristics among recidivists and non-recidivists among our group
of clients. This was designed primarily to attempt to find clues—
through differences in these groups—to social and personal character-
istics which contributed to the likelihood that an individual would
recidivate despite participation in the diversion project.

Table 9" provides comparative data from recidivist and non-
recidivist diversion clients. Due to the small number of recidivist
clients, formal statistical comparison of the two groups was not war-
ranted. However, a more qualitative and speculative analysis of the
trends might serve to provide some hypotheses regarding characteris-
tics accompanying recidivism among clients,

Regarding offense category, accused property offenders tended to
be the most likely group to recidivate and accused drug offenders the
least likely. Accused drug offenders were also the youngest group. Re-

179.
TABLE 9
Comparison of Predictor Variables
for Non-Recidivist (B8) and Recidivist (12) Diversion Clients
Predictor Non-Recidivists  Recidivists
l. Present offense

"Minor sex 51 7

Non-vielent property 18 5

Minor drug 19 0
2, Median age 248 32.5
3. Sex (%, male) 829 9o
4. Race (7, non-white) 4807 9oy
5. Church attendance {9, regular church attenders) 299 4200
6. Marital status (7, never married) 5397 830
1. Median years at present address 1.50 1.50
8. Median years of education 11.88 0.00
9. Median annual take-home pay $4.167.00 £4.575.00
10. Employment at time of arrest (%, employed) 7507, 759,
Il. Employment at time of entering

project (9, employed) T4 677,
12, Median number of prior convictions 0.50 2.50
13, Median number of prior arrests 0.79 4.00

14, Living arrangements 2s 3 minor
{%, from broken homes) 359, 427
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cidivists tended to be older than non-recidivists; they were also more
likely to be male and black. Recidivists tended to be more regular
churchgoers (or at least tended more often to report regular church
attendance) than non-recidivists. Recidivists were more likely never to
have been married (despite the fact that they were older) and were
less-educated by several years, Despite their lack of education, and, as
mentioned below, their lower level of employment, they appeared to
earn a few hundred dollars more per year than non-recidivist clients.
Although the two groups did not differ with regard to the percent of
each employed at the time of arrest, fewer recidivists were employed
by the time they entered our project. In general, level of employment
was lower for recidivists, who tended toward semi-skilled or unskilled
jobs than non-recidivists who, on the average, were skilled to semi-
skilled. The recidivist group had a worse ariminal history, with more
past arrests and convictions than non-recidivists, The former were
also slightly more likely to have come from “broken-homes.”

In general, the picture of the Project’s recidivist clients is not far
different from that of any group of individuals likely to be arrested
and charged with crimes. Perhaps the only surprising results of this
comparison had to do with church attendance, with the recidivists
more regular churchgoers than non-recidivists, and with regard to
take-home pay, with the less skilled and less educated recidivists re-
porting higher salaries than non-recidivists. Beyond these characteris-
tics, it was generally the case that circumstances surrounding recidi-
vists among our clients were more negative, from a socially adaptive
point of view, than those surrounding our non-recidivist clients.

The total length of time over which recidivism was checked (12
months) is an important limitation of the present study. For instance,
Adams, et. al.,'® have found, in a number of studies for the D.C. De-
partment of Corrections, that recidivism increased consistently during
the second and third years ol time in the community. A longer period
of follow-up would be useful in ascertaining the absolute higures for
recidivism but, in the Project’s opinion, the relative figures are likely
to remain the same.

180. See note 175 supra.
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Costs Findings

Table 10'%! provides details of the three estimates obtained of cost
of pre-trial diversion services, When one considers the total cost of the
demonstration project divided by the number of clients serviced (the
least pertinent to service costs), per client cost of $2,006 is obtained.
This suggests the obvious conclusion that the cost of servicing clients
in a demonstration project, with its research component and evolu-
tion of methods, is quite high. A second estimate, which removes the
research component but analyses costs over the entire operational
service period, shows a cost per client of $1,009. This suggests that it
is quite expensive also to provide service for clients at the same time
as a project solves problems and develops methods for providing such
services.

The third estimate of cost of pre-trial diversion appears most perti-
nent to understanding what such a program would cost if one were
to begin it today, having available the knowledge contained in this
report, gained through the evolution of the present Project. This esti-
mate was based upon costs of providing services to clients during a
peak three-month period of service operations of the Project. Costs

181,
TABLE 10
Caosts per Client of Pre-Trial Diversion
Type of Estimate

Cost per client of Total budget ol project §326.783
running demonstration Number of clients 164
grant project Cost per client ... 1.99%

Plus adjustment® 1%

Total cost per client ..., £ 2,006

Cost per client of Total budget of project £426,783
runming demonstration Research costs i 163,591
Brant project minus Net without research 163,392
rescarch costs Cost per clienl ...........cocvvvermrmererersresssenes 096G
Plus adjustment ..., 13

Cost per client of
Tunning demonstration
Brant project minus
Tesearch costs during
Peak intake (July through
September, 1970

Fotal cost per client .. ... e % 1,009
Total budget of project

{July-Scptember, I.‘l?ﬂ'} £ 35,180
Rescarch costs ... .. .. 17.5%0
Net without I'L‘il:'l.'ll.ll PP e S AN 17.590
Number of clients ..., TR 59
OB T CIIENL 1\ iviianrissmimmsmmrimirsissss 298
Plus adjustment .., PR 13
Total cost per client i, 311

"'tdju:lmrnl based upon added expenses of clients who drop out of project and
te charges for the original offense that brought them into the project.
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per client were $311. This is the Project’s best estimate of what it
would cost to carry out pre-trial mental health diversion on an on-
going, service-oriented basis,

Table 11'%* provides estimates of cost per comparison case lor five
items: trial, court-directed mental observation, incarceration, process-
ing ol prisoners to and from jail, and probation. Where [ines were
assessed by the court, it was assumed that they were collected, and
the total of fines was subtracted from the total of expenses. The
average cost per comparison case associated with the above activities
was $355. Of the 25 comparison cases in Lthe sample, ten were nolle
prossed or no-papered, one was sent to the District’s mental hospital
for observation and 14 went to trial. Of the latter, eight received jail
sentences and six probation.

Comparison of the per client costs of pre-trial diversion 1o com-
parison case costs suggests that although it is far cheaper to process
prisoners through current trial procedures than to operate a demon-
stration research pre-trial diversion project, il one more appropriately
considers only the service aspects of pre-trial diversion, functioning
in a reasonably efficient manner, the cost per accused person drops
below that of prosecuting him in the conventional manner. Thus, it
was concluded that mental health pre-trial diversion services can be
provided—on an ongoing basis—at $10-$50 less per accused person
than it costs to process that person through usual court procedures.

It should be noted, however, that the above analysis and cost figures

182,
TABLE 11
Costs per Comparsion Case for Trial, Incarceration,
Mental Examination, and Probation Procedures
Na. Comparison
Ttem of Expense Cases Length ftem Cast Tatal Cost
Trial 14 00 £ B00
Mental Hospital | 3 mos. 357 1071
Jail 8 12 15 mos. 223 2,743
Processing to jail® B 75 GO0
Probation i 85 mos. 21 1,785
Subitotal B.09949
Minus fines 130
I'otal cost 8,569
Cost put
COMPATISaN case 355

*Includes transportation, recond keeping, and other expenses related o process of
incarcerating and releasing a prisoner,
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are based upon a limited number of items of cost to society. With re-
gard to the comparison cases, no attempt was made to estimate in-
direct costs such as would arise from loss of job and reduction of
future earnings potential and increased family welfare needs that
would likely result from incarceration of misdemeanants processed
through the usual procedures. No estimate was made of costs to society
of the mental health services provided to some of our clients by the
public agencies involved. Although it is not possible to say exactly
how these two kinds of omissions should be compared, one may
speculate that mental health services of the type associated with the
present project presents a better prognosis than incarceration for the
future financial independence (and thus reduced dependence upon
social and welfare agencies) of accused misdemeanants,

CoNcLusioN

The findings support the original hypothesis that it is feasible to
introduce an autonomous “mental health” diversion unit into the
pre-trial structure of an urban criminal justice system. All necessary
elements of the existing system collaborated with the unit's policies
and procedures—including accused offenders, their lawyers, pros-
ecutors, judges, and psychiatrists and other workers in private and
public mental health treatment agencies. It was shown possible to
identily categories of divertible accused offenders, to obtain referrals
of persons within these categories, and consents from prosecuting and
defense attorneys, and to evaluate and place these persons with mod-
erate to high rates of success in mental health treatment and other
social service programs within the community—on a voluntary basis,
without prejudicing their rights, and with discouragement of further
criminality from them at least as great as could be expected were they
to be prosecuted normally. It also appears that a service diversion
unit to carry out such work can be operated at a social cost no greater
than the costs of prosecution. And there is no need in this process to
require divertible accuseds to admit guilt.

Cobpa

Congress shortly may authorize diversion for any person charged
with a federal offense.’™ Given the federal imprimatur, diversion will

1B3. See 1972 Hearings and [973 Hearings, supra note 16, and 1974 Hearings,
nfra this note, 8, 798 passed the Senate on October 3, 1973, It, HR. 9007, and
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likely be adopted widely throughout the United States by other legis-
lative and administrative authorities concerned that "our prisons are
just not working: our correctional policies are not correcting. Recidi-
vism is far more common than rehabilitation. . . . [I]f we are to stop
the cycle of erime-jail-crime, we need alternatives to institutionaliza-
tion,"*™ [t is recognized that diversion "is no panacea,”'" Perhaps
it is the impression this instrument gives of being innovative but safe,
a mechanism of radical reform which nevertheless bears the seal of
conservative law enforcement agency approval,’® which accounts for
its political appeal and likely entry into the nation-wide competition
for new solutions to the old problem of crime. Congress has heen in-
formed that the pilot diversion projects, and their “second-genera-
tion” replications, have shown “the effectiveness of community treat-
ment” and how “in many cases society can best be served by diverting
the accused.”*™ The process of transforming the experimental learn-
ing into a legislative prescription suggests, however, that plain
differences will exist between the demonstration-research models and
the diversion structures likely to be incorporated into the federal
system of criminal justice. And, some limitations of the experiments
so far undertaken, including that reported on above are being
ignored. 188

H.R. 10616, also relating to pre-trial diversion, are pending in the House. The
provisions of these hills are compared in Hearings Before the Subcomm. on Courts,
Civil Liberties, and the Administration of fustice of the House Comm. an the
Judiciary, 93rd Cong.. 2d Sess., at 6-7, 15-18 {1974} [hereinafeer cited as 1974 Hear-

ings.|
184, See 1973 Hearings, supra note 16 at 7,
185, [Id. at 2,

186. See the organizations listed in the text to note 16, supra. In the 1974 Hear:
ings, supra note 183, there was additional support from spokesmen for the Burean
of Prisons, the Federal Probation Services, the Administrative OFffice of the U.S.
Courts, the Department of Justice, the Natlonal Legal Aid and Defender Associa-
tign, the American Bar Association, and the Federal Probation Officers Association.

187. 1973 Hearings, supra note 16, at 7. The Chairman of the Section of Crim-
inal Law of the American Bar Association stated “thar a sufficient numer of
experimental projects have been undertaken to wartant a major step forward. ..
Id. at 376. Compare the Statement of Daniel [. Freed in J974 Hearings at 144 e,
seqq. The ABA National Pretrial Intervention Service Conter has published a Pari-
folie of Descrifrtive Profiles On Selected Criminal Justice Intervention Programs
{April, 1974). The unpublished Report to NAMH. on the instant project, suh-
mitted in January, 1972 by this article’s author, has been cited, e, by the National
Advisory Commission on Criminal Justice Standards amd Gaals, in Gouwrs, supra
note 3, at Z8-36.

188, The pilot projects have not yet demonstrated, for example, how the pros.
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Some alterations in the basic features of the original diversion con-
struct and the pilot project design appear to be the result ol positions
pressed upon the legislators Ly spokesmen lor some elements ol the
nation’s criminal justice apparatus, notably the Department of Jus-
tice,'™ the Judicial Conference," and the American Bar Associa-
tion.™! Potential deviations Irom the original design attributable to
representations by these organizations include diversion structure
authorization in forms which would require or permit charged offend-
ers to be “diverted” from one federal law-enlorcement agency to
another, instead ol to community service agencies independent of the
criminal justice system; require or permit diverted persons to have
their social behavior “supervised” in lieu of having their social prob-
lems "serviced” in the community; require or permit diversion stalf
to be controlled by a law-enforcement agency, rather than by an
independent or autonomous authority, or by a non-criminal justice
agency or consortium ol agencies, working in the community; and
require or permit public prosecutors to condition diversion on formal
or informal admissions of guilt by potential divertees, and to decide
which will be diverted and which will not, in their discretion.!#

These are respects in which the political process is affecting the
diversion construct while it gets incorporated into the federal system
of criminal justice. The modifications are attracting opposition from
quarters originally supportive of the diversion concept; the argument
is being advanced that diversion should not be institutionalized with-
in the framework proposed and under the postulated conditions
without further experimental work first being conducted and sub-

ecuton’s discretion might, o the service of diversion, be subjected w legal rule.
They have indicated how the power to nel pros. or dismiss might be divided-up
amonyg decision-makers inside and outside the criminal justice system, and how its
exercise might be shared, to a degree, with the accuseds and their accusers as well
Inadequate attention has been paid in the experiments, however, to the possibility
of genevalizing into “standards” subjective judgmental cviteria used by pilot project
staff in veaching conclusions amd estimates concerning defendant elipibility, suit-
ill.rilit}'_ motivation, treatability, perlormance, antd so one See notes 37 amd 59 sii frra

B See, g, D972 Heavings, anfoa note 16, at 139 ¢ serl.s 1973 Heavings, sufra
note 16, a1 30 ¢, SUEp 1974 Hewvings, arifora nole 188, ot 26 S RCTCHE

PNL See, egn 50 Rees Moo U300, supra note 10, ot 1E 1974 Hearings, supra
note 1RY, at 6, 91 et sen)

191 See, eog, TU7F Hearings, supa note L6, at 8 croseq. 1974 Hearvings, sufa
note (83, at 14 el seq),

192, ey, egr, 1973 Heavings at 3093 et seq. (954 .F-I:'rju'rrg.-. at 28, 05 8. Rep,
No. 93419, a0 15-16.
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jected to adequate evaluation™ The structure of diversion which
has received the most recent attention of the Congress has never been
tested or evaluated,"™ Under this proposed structure, exclusive diver-
sion authority would be vested in a government agency, the Federal
Probation Service: to investigate at the request of 11.5. Attorneys the
backgrounds of charged offenders prior to their arraignments, to
propose diversion for those whom probation officers consider good
risks, and to supervise the behavioral life styles of those among these
whom prosecutors find fit to be recommended to federal judges for
diversion. Prosecutions could be reinstituted when probation officers
considered that conditions of diversion had been violated.'™ It is
difficult to resist the question—if this is diversion, is the game worth
the candle?™® Especially taking into account the additional problems
that would be presented by such systems of pre-trial probation, or
deferred prosecution,™ and the enlarged, rather than circumscribed,
discretionary licenses which would be offered the public prosecutor.!™

193, See 1974 Hearings at 78 et seq,, 82 et seq., 137 et seq., and 144 et seq.

194. Ser 1974 Hearings at 2-3, which reprints HUR. 9007 which would designate
the Administrative Office of the United States Courts and the Federal Probation
Service as the diversion agencics, and which leans upon the results of Project Cross-
roads. The Final Report of Project Crossroads is reprinted at page 10 et seq., but
this report was made prior to the absorption of Project Crossroads by the Proha-
tion Department of D. C. Superior Gourt. Ser note 93 supra. The Department of
Justice would prefer that its Bureau of Prisons manage federal diversion; see [974
Hearings at 28,

195, See 1974 Hearings at 1-40, 91-124. See note 76 supra.

196.  Arguably yes, if avoiding criminal convictions and imprisonments for some
defendants are sufficient goals; arguably ne, if the servicing of defendants’ social
problems and nceds and the regulation of prosecutorial discretion are essential
goals. And see notes 197 and 198 infra. )

197. Some of these will be dealt with in a fortheoming article; see the text,
sufrra at note 15, See the oriticisms presented by Daniel | Freed amld others in 1974
Hearings, supra note 183, at 78, 82, 137 and 144, See also ABA Monograph on Legal
Issties and Charactlevisties of Prebvial Intervention Programs (April, 1974). The Na-
tional Cauwcus of Lalen Committees (PJO. Box 1972 — GPO — New York, N.Y.
10001) in an undated facisheet entitled “The LEAA Destruction of The Judicial
System” argues that pretrial diversion can be used as a “rubber stamp, one court
appearance procedure to funnel ghetto youth, and later, unemployed workers, into
work programs and mandatory ‘hehavier modification’, . . . ‘This outlined system
does away with the Bill of Rights, the Constitution, and reduces the lawyer o an
onlecking clerk in a rubber stamp process.”

198, In testimony during the course of the 1974 Hearings on diversion, Congress-
man Robert W. Rastenmeicr deseloped evidence that, in connection with its ad-
ministration of an analogous program of “deferred Fj]'{].“iLTIl[:ill]l“ of thl:hful
offenders, the Department of Justice had instrucied . prosecutors under its super-
vision—all United States Attorneys—to exercise their discretion so as to exclude
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from eligibility a politically disfavored class of charged offenders who might other-
wise have been suitable for deferred prosecution and diversion. The Department’s
rule, or standard, or instruction, in this regard, was not visible: neither was the
underlying reason; nor was the manner in which the exclusion was administered
by the system of federal prosecutors. There was, however, a visible result: during
the two years reported on, many youthful defendants charged with violating fed-
eral auto theft, burglary, embezzlement, forgery, larceny, postal, and regulatory
laws, were offered diversion opportunities, and diverted, while many youthful
defendants charged with violating the national selective service laws were not. The
dialogue between the Chairman of the House Subcommittee and the senior district
judge from Chicago is instructive concerning a problem of prosecutorial discretion,
bearing on diversion, which neither H.R. 10616, H.R. 9007 nor 5. 798 would solve:

Mr. Kastenmeier: The question goes to this class of persons as first

offenders, young people, who would on the surface seem to qualify

clearly in terms of good risk for the program and yet there were so

few. Was there a conscious effort to screen out selective service

violators?

Mr. Campbell: T would say so. We are referring here to the conduct

of the U5 Atorneys. Our probation service could only take those

that the UL5. Attorncy gave us. The ULS. Attorney did not give us very

many selective service cases, and purely from my own observation, 1

do not know anything official about it, but T would say that is a cor-

rect reflection of the attitude of the Department of Justice toward

those violations at the time referred to in the two years in our statis-

tical table. [ think the Department was urging the prosecution of

every one of those cases on the U.S. Attorneys, and I think that is

the reason they have diverted so few. . . . But the statistics to which

you refer, Mr. Chairman, are only those referred to us and our proba-

tion service by the U5, Attorneys who T think were under direction

that all such cases should be prosecuted.

Mr. Kastenmeier: Thank you very much.
1974 Hearings at 100-01. This typc of discretionary selection by the prosecutors
may constitute unconstitutional discriminatory enforcement of the laws within the
meaning of such cases as Oyler v. Boyles, 368 1.5, 448 (19%62) and Yick Wo v. Hop-
kins, 118 U.S. 356 (1886). The Justice Department’s informal exclusion of accused
selective service law violators from diversion cligibility also provides an illustration
of the de facto exercise of legislative power by an executive branch agency., Con-
ventional political-legal theory holds that power of this scope legitimately may be
exercised only by the legislature or, when expressly delegated by the legislature to
an independent or departmental agency, then by a rule-making process of the
agency in which interested and affected parties are enabled to participate. The
local advisory committees provided for by 5. 798 would constitute more appropriate
agencies than the Department of Justice or the US. Auorneys for adoption of
policy rules of this type, relating to diversion eligibility. Compare the recommenda-
tion that mixed citizens-officials "Policy Appraisal and Review Boards” be estab-
lished to regulate the discretion of police, by . Goldstein, supra note 4, at 588-89,
See Davis, ApmiNisTRATIVE Law (Gth Ed., 1973) at 477.515.
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